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1. BCTYI (§ 1)

A noromxytocs 3 [lanaTotro, ajie He 33/10BOJIEHUN OOI'PYHTYBaHHAM pimeHHs Cyay 3
JIBOX IPUYHH.

[lo-nepiue, pilieHHs NM036aBJeHe aHaMI3y CKJIaJ0BUX €JeMEHTIB 3JI0UUHY TOPTiBJIi
JIIDAbMU Ta WOT0 O3HAaK, 10 BiJIpi3HAIOTbCA Bij pabCTBa, NiIHEBIILHOTO CTAaHy Ta
IIPUMYCOBOI ITpai.

[lo-ppyre, pilleHHA HaJeXHMM YWHOM He IpoaHali3yBajJo MDKHApOAHI
3000B’s13aHHS Jlep>KaBHU-Bi/IOBia4a y 1jii cripasi.

[Tomy] ueil BUCHOBOK mepecsilye 3a3HauyeHi Bulle Lisi Ha (OHI KPUTHUUHOTO
OCMHCJIEHHS TJ106a/IbHOI Ta perioHasbHOI peakiiii Ha JIMX0O NPUMYCOBOI Mmpali Ta
TOPTIBJIi JIIOJAbMU 3 BKa3aHOI METOH0.

O6MipKOByBaHHSI MPOBOAUTHUMETLCS Y TOUIL TEPETUHY Mi>KHAPOAHOTO MpaBa Npas
JIIOAWHM, MDKHApOAHOI'O TPYZAOBOrO IpaBa, MIDXHApPOAHOIO KPUMIHA/JIbHOIO Ta
ryMaHiTapHOTO MpaBa 3 CYNyTHIM OIJSIZIOM MiXXaMepHUKaHCbKOI, appHUKaHCbKOI,
asiaTcbKoi cucTeM 6OpPOTHOM 3 TOPTriBJIElO JIIOJbMHU, a TAaKOX BiZiMOBIJHUX CUCTEM
€sponencbkoro Cor3y ta Pagu EBponu.

INEPIIIA YACTHUHA (§§ 2 - 40)
II. Peakuis cBiTYy Ha NpUMyCOBY NpaIl0 Ta TOPriBJIIO JIIOABMH 3 Li€l0 MeTOIO (§§
2-21)
A. Y mixxcnHapodHomy npasi npae n0duHu (§§ 2 - 8)

2. 3 mo4aTKy ABaJLATOTO CTOJITTSA NPUMYCOBA MpaLsa Ta TOPTiBJA JIOJbMHU 3 L€
MeTol0! 3ab60poHeHi BiAMOBIAHO [0 NOCTIMHOI MNpPAaKTUKU [JepXaB $SK Ha

1 This opinion does not deal with the specific issues of forced prostitution and trafficking for that
purpose. On these issues see the 1904 International Agreement for the Suppression of the White
Slave Traffic, reviewed 1910, and its 1949 Protocol; the 1921 International Treaty for the Suppression
of Traffic in Women and Children, and its 1947 Protocol; the 1933 International Convention for the
Suppression of the Traffic in Woman of Full Age; the 1949 Convention for the Suppression of Traffic
in Persons and the Exploitation of the Prostitution of Others; the 1979 UN Convention on the
Elimination of All Forms of Discrimination Against Women (Article 6) and the 2002 South Asian
Association for Regional Cooperation Convention on Preventing and Combating Trafficking in Women
and Children for Prostitution.
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HalliOHaJIbHOMY, TaK i Ha MDXHapoAHOMY piBHAX. 3a JaHUMHU YnpasiainHa OOH 3
HapKOTHUKIB Ta 3Jyi04uHHOCTI (UNODC), TopriBis JIOAbBMH € KpPUMiHaJbHUM
3JIoO4MHOM y 146 KpalHax CBIiTy, ajle BCe Ile JBa MiJbApAU JKOAEN He MarwTb
IOBHOTO IPaBOBOT0 3aXMCTY BiJi bOTO 3JI0YUHY?.

MixkHaposHe 3000B’si3aHHS 100 3a00POHM, KpUMiHasi3alii Ta NmokapaHHs 3a
pabCTBO, NPUMYCOBY MPAL0 Ta TOPTiBJIIO JIOJAbMHU 3 LIi€EI0 METOIO BUKJIAJ[EHO V:

- Manparax ana Teputopii kaacy B ta C 060B’s13koBoi cuctemu Jlirn Hanint
1110/10 yIIpaBJIiHHSA IEBHUMH HEEBPOIIEMCbKUMU TEPUTOPIAMHY;

- CratTi 6 KonBeH1jii npo pa6ctBo 1926 poky («the Slavery Convention»)3;

- CrartTi 6 (1) logaTkoBOi KOHBEHIIiI PO CKacyBaHHS pabCcTBa;

- CrarrTi 25 MOII npo npumycoBy uu 060B’s13k0oBY npan 1930 poky (N2 29)3;

- CratTax 6(b) Ta 6(c) Cratyty Hiopub6eprcbkoro TpubyHany («the Nuremberg
Charter»);

- CrarTi 4 YHiBepcanbHOI fekapauii npaB jwoguHu 1948 poky (UDHR);

- CraTtTi 4 €EBponeiicbKoi KOHBEHIIII PO 3aXUCT npaB JioAuHU 1950 poky («the
Convention»);

- Cratti 6 KonBennii MOII npo ckacyBaHHs mpumycoBoi npani 1957 poky
(Ne105)6;

- CrartTi 13 KonBeHLii npo Bigkpute Mmope 1958 poky’;

- CrarTi 8 MixkHapo4HOTO NAKTy PO POMAZAAHCHKI Ta MOJITUYHI paBa 1966
poky (ICCPR);

2 United Nations Office on Drugs and Crime (UNODC), Global Report on Trafficking in Persons, 2014,
p. 12; the Report of the UN Special Rapporteur on contemporary forms of slavery, including its causes
and consequences, Urmila Bhoola, 8 July 2015, A/HRC/30/35; and the ILO Global Estimate of Forced
Labour, Results and Methodology, 2012.

3 The Slavery Convention was signed at Geneva on 25 September 1926 and entered into force on 9
March 1927. It was amended by a Protocol of 7 December 1953 which entered into force on 7 July
1955. It has 99 parties.

4 The Supplementary Convention on the Abolition of Slavery, the Slave Trade, and Institutions and
Practices Similar to Slavery, was adopted by a Conference of Plenipotentiaries convened by Economic
and Social Council resolution 608(XXI) of 30 April 1956, which was done at Geneva on 7 September
1956 and entered into force on 30 April 1957. It has 123 parties, including Austria (7 October 1963).

5 The ILO Convention No. 29 was adopted at Geneva, 14th ILC session (28 June 1930), and entered
into force on 1 May 1932. It has 139 ratifications, including by Austria (7 June 1960). A Protocol to the
Forced Labour Convention was adopted at Geneva, 103rd ILC session (11 June 2014) and entered into
force on 9 November 2016. It has 10 ratifications. See also the Forced Labour (Supplementary
Measures) Recommendation, 11 June 2014 (No. 203).

® The ILO Convention No. 105 was adopted at Geneva, 40th ILC session (25 June 1957), and entered
into force on 17 January 1959. It has 175 ratifications, including by Austria (5 March 1958).

7 The Convention on the High Sea was opened for signature on 29 April 1958 and entered into force
on 30 September 1962. It has 63 parties, including Austria (10 January 1974).
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- CrarTi 6 AMepuKaHCbKOI KOHBEHIil NpO 3aXUCT MmpaB JAUHUA 1969 poky
(ACHR)S;

- CrartTi 4 (2) (f) AogaTtkoBoro [IpoTokoay Il 1o KeneBcbkrx KoHnBeH11ii?;

- Crarti 5 AdpukaHcbkoi xapTii nmpaB JwAUHU i HapoziB 1981 poky
(ACHPR)1;

- CratTi 99 KoHBeH11ii mo MopcbkoMy npaBy 1982 poky!l;

- CratTax 32 Tta 36 KonBeHuii npo npaBa gutuHu 1989 poky (CRC)'%;

- Crarti 11 MixkHapoaHOI KOHBeHLil NpO 3aXUCT NpaB BCiX TPyAALUX-
MIirpaHTiB Ta 4/eHiB ixHix cimelt 1990 poky (ICPRMW)13;

- Cratrti 15 AdpukaHcbkoi xapTili npaB i fo6pobyTy autuHu 1990 poky
(ACRW(C)14,

- CrartTi 5(c) CratyTy Mi>2kHapoZHOro TpubyHasy 1010 KoJaUIIHbOI KOrociasii
1993 poky (ICTY);

- Crarti 7 MixaMepyUKaHCbKOI KOHBEHLIilI MNpo MIiXXHApOAHY TOPTIBJIO
HemoBHOJIITHIMU 1994 poky!>;

- CrarrTi 3 (c) CratyTy MixkHapoaHoro TpubyHany moza0 Pyangu 1994 poky;

- CrartTi 4 KonBenujii CH/| npo npaBa Ta ocHOBHi cBo60Au JitoguHU 1995 poky
(the «CIS Convention»)6;

- Cratti 7 §2 (c) Cratyty MixkHapojHOro KpuMiHaibHOro cyay 1998 poky
(«the Rome Statute»)'7;

- CrartTi 7 KouBeHuii MOII npo 3a60poHy Ta HeraiHi 3axou 10/10 JiKBiganil
Hauripmux ¢popm autsadoi npani 1999 poky (Ne 182)18;

8 The American Convention was adopted in San José, Costa Rica, on 22 November 1969, and came
into force on 18 July 1978. It has 25 ratifications, but two States have denounced the Convention.

° The Protocol was adopted by the Diplomatic Conference on the Reaffirmation and Development of
International Humanitarian Law Applicable in Armed Conflicts in Geneva, on 8 June 1977, and
entered into force on 7 December 1978. It has been ratified by 168 States, including Austria (13
August 1982).

10 The Charter was adopted by the eighteenth Assembly of Heads of State and Government of the
Organisation of African Unity, in Nairobi, Kenya, in June 1981, and entered into force on 21 October
1986. It has 54 ratifications.

11 The Convention on the Law of the Sea was adopted by the Third United Nations Conference on the
Law of the Sea and opened for signature on 10 December 1982 in Montego Bay, Jamaica, and
entered into force on 16 November 1994. It has 166 parties, including Austria (14 July 1995).

12 The CRC was adopted by the United Nations General Assembly on 20 November 1989 and came
into force on 2 September 1990. 196 countries are parties to it, including Austria (6 August 1992).

13 The ICPRMW was adopted by General Assembly resolution 45/158 of 18 December 1990 and
entered into force on 1 July 2003. It has 49 parties.

14 The African Charter was adopted on 11 July 1990 and entered into force on 29 November 1999. It
has 47 parties.

15 The Inter-American Convention on International Traffic in Minors was adopted at Mexico, D.F.,
Mexico, on 18 March 1994, at the Fifth Inter-American Specialized Conference on Private
International Law, and entered into force on 8 August 1997. It has 15 parties.

16 The CIS Convention was adopted on 26 May 1995 and has since been ratified by Belarus,
Kyrgyzstan, the Russian Federation and Tajikistan. It entered into force on 11 August 1998.

17 It was adopted at a diplomatic conference in Rome on 17 July 1998 and entered into force on 1 July
2002. 124 countries are States Parties, including Austria (28 December 2000).
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- CrartTi 5 I[IpoTokosly npo mnomnepejKeHHsl i NPUNUHEHHS TOPTiBJi JIIOAbBMH,
0co6JiuMBO iHKaMHu i AiTbMHU, A0 KonBeH1ii OOH npoTu TpaHCHalLioOHa/IbHOI
opranizoBaHoi 3/s0uuHHOCTi 2000 poky («the Palermo Protocol»)%;

- CratTi 2 ®aky/sbTaTUBHOrO NpPOoTOKOJy A0 KoHBeHILii mpo mpaBa AUTHUHU
00 TOPTriBJI AITBMH, AUTAYOL NPOCTUTYLil i AUTA4Y0I mopHorpadii 2000
pOKy?2Y;

- CrartTi 5 (3) Xaprii ocHoBHUX nIpaB EBpornelicbkoro Cow3sy 2000 poky?l;

- CrarTi 2 (c) CratyTty CnenianbHoro cyay mono Ceppa-Jlione 2002 poky;

- Crarti 1 PamkoBoro pimenHsa Pagu €Bponeicbkoro Coro3sy Big 19.07.2002
npo 60poThLOY 3 TOPriBJIEIO JIOAbMU;

- CratTi 10 Apa6ebkoi xaprii npaB atoaunu 2004 poky (ArCHR)??;

- Crarti 19 KonBenuii Pagu €Bponu npo 3axoayd o4O NPOTHAII TOpriBui
awabmu 2005 poky («the Anti-Trafficking Convention»)?3;

- CratTi 27 (2) KonBeHnuii npo npaga oci6 3 inBasigHicTio 2006 poky (CRPD)?%;

- Cratti 9 (1(d) KonBeHiii Appukancbkoro Coro3y npo 3axucT Ta AONOMOTY
BHYTPIlIHbO NepeMileHux oco6am B Appuiii 2009 poky?2>;

- Cratti 3 (2) (b) KouBenuis MOII, mo cTocyeTbcs roaHoi npani aAJjs
JloMaliHix npaniBHukiB, 2011 poky (N2 189)32¢6;

- CrartTi 2 of lupexktuBu 2011/36/EU €Bponeiicbkoro [lapiamenTy Ta Pagu
Big 05.04.2011 nmpo 3amobiraHHs Ta 60pPOTHLOY 3 TOPriBJElO JIIOJAbMU Ta
3aXUCT NOTEePHIIUX;

18 The ILO Convention No. 182 was adopted at Geneva, 87th ILC session (17 Jun 1999) and entered
into force on 19 November 2000. It has 180 ratifications, including Austria (4 December 2001).

19 1t was adopted by resolution A/RES/55/25 of 15 November 2000 and entered into force on 25
December 2003. It has 170 parties, including the respondent State (15 September 2005).

20 The Protocol was adopted by the United Nations General Assembly on 25 March 2000 and entered
into force on 18 January 2002. 173 states are parties to the protocol, including Austria (6 May 2004).
21 |t was proclaimed at the Nice European Council on 7 December 2000. At that time, it did not have
any binding legal effect. On 1 December 2009, with the entry into force of the Treaty of Lisbon, the
Charter became legally binding on the EU institutions and on national governments, including the
Austrian government.

22 The second, updated version of the Arab Charter was adopted on 22 May 2004 and entered into
force on 15 March 2008. It has 12 States Parties. This is a revised edition of the first Charter of 15
September 1994.

23 CETS no. 197. It was adopted by the Committee of Ministers (CM) of the Council of Europe on 3
May 2005 and entered into force on 1 February 2008. It has 46 Parties, including the respondent
State.

24 The CRPD was adopted by the United Nations General Assembly on 13 December 2006 and came
into force on 3 May 2008. It has 172 States Parties.

25 The African Union Convention was adopted on 23 October 2009 and entered into force on 6
December 2012. It has been ratified by 25 States.

26 The ILO Convention No. 189 was adopted at Geneva, 100th ILC session (16 Jun 2011) and entered
into force on 5 September 2013. It has 23 ratifications.
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- CratTi 5 KonBenuii ASEAN npoTu TOpriBJi JII0OAbMH, 0COOJUBO KiHKAaMHU Ta
nitbMmy, 2015 poky?’.

3. [luTaHHA Npo NPUMYCOBY Npallo Breplue 6yJi0 BHECEHO A0 chepr MiXKHAPOJAHOIO
npaBa 3 Haroau yxBaJsieHHd [lakty Jliru Hanin 1920 poky Ta BCTaHOBJIEHOI B HBOMY
000B’I3KOBOI  CUCTeMHU [iJI1 yIOpaBJiHHA HEEBPOMEWCHbKUMU TepPUTOPISIMH,
Bif’eAHaHUMU BiJi KosMiHiIX HiMenbkoi Ta Typelbkoi iMnepii.

Y crarti 23 lakty Jliru Hanii 1920 poky 4seHM Hamaraaucs 3abe3neyudTH Ta
NiATPUMYBaTH CIpaBeAJIMBI Ta T'YMaHHI yMOBHM Mpali AJid Y0JIO0BIKiB, XKIHOK 1 iTen
AK Yy CBOIX KpaiHaX, TaK I B yCiX KpaiHax, Ha AKi NOLIMPIOITHCA IXHI TOProBeJibHI Ta
IPOMMCJIOBI BiJHOCUHY, i 3 1[i€I0 METOI CTBOPIOBATHU Ta MiITPUMyBaTH HEOOXiAHI
Mi>KHapO/iHi opraHi3zarii.

BoHu Tako 3000B's3yBasikcs 3a6€3MeYUTH ClIpaBeiJIMBe CTaBJEHHS 0 KOPIHHOTO
HaceJIeHHA MifBJyaJHUX IM TepuTopid. Kpim Toro, BoHu aopy4uau Jli3i 3araibHui
HarJia/, 3a BAKOHAaHHAM YIro/ 040 TOPTiBJIi XKiHKaMU Ta AiTbMHU.

Kpim Toro, ymoBu MaHjaTy AJs1 TepUTOpil kiacy B nepejbadand 3a60pOHY «BCiX
dopM nmpumycoBoi Yh 0OOB’SI3KOBOI Mpalji, 32 BUHATKOM OCHOBHHX TI'POMAaJiCbKUX
poO6iIT i moc/yT, i TiIbKK B 06MiH Ha BiAiNOBiHY BUHAropoay»28.

AnasioriyHa 3a60poHa 6yJia BKJIIOUeHa 0 MaH/aTy AJs TepuTopii kaacy C.

4.Y 1926 poui cratTsa | KouBeH1il npo pabcTBO BU3HAYU/Ia pabCTBO IK «CMAH YU
cmaHosuwe A0UHU, 3 IK020 30IUCHIIMbCS ampubymu npasa 8/4acHocmi Yu 0esiki 3
Hux». lle MOHATTS OXOIJIIOBAJIO WPUAWYHE BOJIOAIHHA abo de facto 3AiWicHeHHS
NOBHOBAXX€eHb 111010 0COOU Ha NMpaBi BJACHOCTI?.

CraTtTs 5 BM3HaBaJa, LU0 BUKOPUCTAHHS NPUMYyCOBOI mpaii MOXe MaTH TSXKKi
Hacaigku. Tomy Bucoki JlorosipHi CTopoHU B35/ Ha cebe 30060B's13aHHS BXXKUBATH
yciX HeoOXiJHUX 3axo/iB [/ 3aMobiraHHs MepepoCTaHHI0 O000B'SA3KOBOI YU
NpPUMYCOBOI Npali B YMOBH, aHaJ/IOTiuHi pabcTBy. TUM He MeHII, NpUMycOBa Npals
JIOTyCKaJsiacs, KOoJM il BUMarajy 3a/yil rpoMaJicbKuX Liner. Ha TepuTopisax, ne
060B’s13k0Ba ab0 MpUMycoBa MNpals /iJis HeJlepKaBHUX 1jiJiel Bce lie 36epiranacs,
Bucoki JloroBipHi CTOpOHM MOBUHHI JJOKJIAlaTH 3yCUJIb IOCTYNOBO | AKHAUIIBU/LIE

27 The ASEAN Convention was adopted at Kuala Lampur on 21 November 2015 and has not yet
entered into force. See also ASEAN Declaration Against Trafficking in Persons Particularly Women and
Children, 2004; and the Criminal Justice Responses to Trafficking in Persons: Ending Impunity for
Traffickers and Securing Justice for Victims (“ASEAN Practitioner Guidelines”), 2007.

28 1LO, Forced Labour: Forced Labour; Report and Draft Questionnaire, Item Il on the Agenda,
International Labour Conference, 12t" Session, 1929 (Geneva), cited in “Forced Labour: A Selective
ILO Bibliography 1919 — 2005".

2% Such powers were not specified, but see United Nations Economic and Social Council, “Slavery, the
slave trade and other forms of servitude”, Report of the Secretary-General, 27 January 1953, E/2357,
p. 28.
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NOKJIACTHU Kpall TaKUM NpakTUKaM. [Ioku icHyBasia Taka mpuMycoBa 44 060B’sI3K0Ba
npausd, I npansd 3aBX/Au Maja O0yTH BUHATKOBUM 3aco000M, 3aBX/AU OTPUMYBaTH
aJleKkBaTHY BHHAropojJly Ta He MepeabayaTd NepeMillleHHsI POOITHUKIB 3 Micls
IXHbOTO 3BUYAHMHOTI0 NIPO>KUBAHHA.

Y crarti 6 Bucoki [oroBipHi CTOpoHM B3siliM Ha cebe 3000B’I3aHHSA BXKUTHU
HeOOXiJHUX 3axo/iiB [iJi1 3abe3neyeHHsI TOro, 1006 CyBOpi NMOKapaHHS MOTJIHU
3aCTOCOBYBATHUCA 11010 Oy/Ab-IKUX NOpPYLIEHb 3aKOHIB 1 NMpaBuJ, NPUUHATHUX 3
MeTOl0 peadizauii iizieid KouBeHuii npo pa6bcTBo.

5. CratTa 4 YHiBepcanbHOI JekJsapauii npaB jawoguHu (UDHR) mporoJiowmye, 1o
«Hixmo He Moxce nepebysamu & pabcmei 4u niOHe8iAbHOMY Cmali; pabcmeo i
pabomopziess 3a60poHAMbCS 8 YCiX iX hopmax» 30.

Cratta 23 (1) UDHR BU3Hae «npaso HA npayk, HA 8iabHull 8ubip pobomu, Ha
cnpasedausi ma cnpusimaugi ymosu npayi ma Ha 3axucm 8id 6e3pobimmsi».

Y UDHR He 3rajyBajiocsl PO NPUMYCOBY Ipallo, OCKiJIbKM 0yJI0 3p03yMisio, 110
BOHa NiJinajia€ mij Aito niiHeBiJibHOTO cTaHy31.

6. Y 1956 poui gepxxaBu-ydacHui KonBeHnii 1926 poky, fika 3a/1u1lanacsd YNHHOM,
BUPILIWJIY, 1110 il CJ1i JONOBHUTHU YKJIAJeHHAM d0damKo8oi KOH8eHYil, CpsiIMOBaHOI
Ha aKTUBi3allil0 HalliOHAJIbHUX | MDDXXHApPOAHUX 3YCUJIb 1110/I0 CKacyBaHHs pabCTBa,
paboTopriBJii, a TAKOX iIHCTUTYTIB Ta NPaKTHUK, NO/[iIOHUX /10 pabCcTBa.

Tak, ctaTTsa 1 /logaTkoBoi KOHBEHIIil PO ckacyBaHHsA padbcTBa 1956 poky Hak/1aAae
(«Ma€e») 3000B’I3aHHS BXKMBATH BCiX MNPAaKTUYHUX i HEOOXi/JHUX 3aKOHOJABYUX Ta
iHIIMX 3axX0/iB /IJifl IOCTYNOBOrO Ta SIKOMOTa IIBUJIIOTO CKacyBaHHS abo BiiMOBU
Bi/l HACTYNHUX IHCTUTYTIB i NpaKTUK: NO/iOHI 10 pabCTBa, e BOHMU llle iCHYBaIn32:
6oproBoi kabanu33, kpinanTBa, NifHeBibHUX ¢QopM 1Oy, NOpojAaxy abo
YCUHOBJIEHHS JAWTHHHU JJis ekcriyaTanii’4, i npakThku, cXoxi Ha pabCcTBoO, €

30 The new concept of servitude was not defined by the UDHR, nor by the ICCPR. The UNODC Model
Law against Trafficking in Persons, 2009, p. 18, proposes that servitude “shall mean the labour
conditions and/or the obligation to work or to render services from which the person in question
cannot escape and which he or she cannot change”. See Jean Allain, Slavery in International Law of
Human Exploitation and Trafficking, Leiden, 2013, pp. 143-202.

31 Jean Allain, cited above, p. 251.

32 The odd formulation “whether or not they are covered by the definition of slavery contained in
article 1 of the Slavery Convention” left open the issue of the intention of the drafters of the Slavery
Convention to include the four newly enumerated practices under the concept of slavery.

33 UNODC Model Law, cited above, p. 13: “a person is kept in bondage by making it impossible for
him or her to pay off his or her real, imposed or imagined debts.”

34 See Allain, cited above, pp. 146 and 160, and Gallagher, The International Law on Human
Trafficking, Cambridge, 2010, pp. 181 and 182.
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pisnuMu ¢opmamu pabectBa. Cratti 3 Ta 6 KoHBeHIii BCcTaHOBUJIM 060B'SI30K
KpUMiHa/i3yBaTH paboTOpPriB/I0 Ta MOHEBOJIEHHS, BKJKOYaw4Yud OpMH 3aMaxy,
cuiBydyacti Ta 3MoBU. CTaTTss 7 BH3Hayaja pabCTBO, MiJHEBUIbHUM CTaH Ta
paboTopriBJito.

8. CtatrTa 8 MixHapoAHOro MakTy MNpo LMBiJIbHI Ta moJiTuuHi npaBa (ICCPR)
3abopoHsiia pabcTBO, paboTOPriBJ/IO, MiAHEBIIBHUM CTaH, a TAaKOX MNPUMYCOBY YU
000B’sI3KOBY Mpaliio.

Ha BigMminy Bix UDHR, po3po6Huku [CCPR BBaXkasiy, 1110 pabCcTBO Ta MiJHEBIJIbHUN
CTaH € Pi3HUMHU NOHSATTSIAMH, i TOMY iX CJIiJ] pO3TJ/IsiIaTH B pi3HUX naparpadax3s.

Taka 3ab6opoHa He MepelIKo/PKAE B KpaiHaX, /e 030aBJjieHHSI BOJIi 3 KATOPXKHUMU
po6oTaMu Moxe OyTHM IpHU3HAYeHO $fAK I[OKapaHHA 3a 3JI0YMH, BUKOHAHHSIO
KaTOP>KHUX pOOIT Ha BUKOHAHHS BHUPOKY /0 TAKOI'0 NOKapaHHs, IOCTAaHOBJIEHOTO
KOMIIETEHTHUM CyZ,0M3°.

Kpim Toro, iHu1i ¢opMu po6OTH UM HaZlaHHS NOCAYT OyJIU BUKJIOYEHI 3i chepu Aii
3abopoHu?’.

CratTsa 4 (2) ICCPR He pgonyckae BiCcTyniB Bij 3a6opoHu pabcTBa, paboToprisii Ta
Hi/lHEBIJIbHOTO CTaHy38.

Kowmicisa OOH 3 npaB JitoAlMHY BUT/IyMayuJia Lie MOJIOKEHHS Y CBITJIi Hell0AaBHbOI
Koaudikalil 37I04MHIB NPOTHU JIOJASHOCTI Y PUMCbKOMYy cTaTyTi, HafiaBIK CTATYyC
6e3Bi/ICTYnHOI 3a060pOHU [Iil, AKi KapalTbcs 3a PUMCbKHUM CTaTyTOM fIK 3JIOYUH
NPOTH JIIOASHOCTI, BKJIIDYal04y NPUMYCOBY Mpaiio ik GopMy noHeBOJIeHHS3?.

8. Crarta 11 KonBeHuii npo mnpaBa AUTHUHU 30060B'a3ye JloroBipHi CTOpOHU
BXXMBATH 3aX0/[iB /i1 60pPOTHOU 3 HE3AKOHHUM IepeMillleHHSM JAiTel 32 KOpAOoH Ta
HENIOBEPHEHHSM /[liTell 3-3a KopAoHy40.

35 Bossuyt, Guide to the Travaux préparatoires of the International Covenant on Civil and Political
Rights, Dordrecht, 1987, p. 164.

36 See the United Nations Human Rights Committee (UNHRC), Communication No. 289/1988, Dieter
Wolf v. Panama, 8 April 1992 (CCPR/C/44/D/289/1988).

37 See the UNHRC Communication No. 666/1995, Frédéric Foin (represented by Francois Roux, lawyer
in France) v. France, 9 November 1999 (CCPR/C/67/D/666/1995).

38 Article 13 of the Convention on the High Sea and Article 99 of the Convention on the Law of the
Sea also prohibited the transport of slaves.

3% UNHRC General Comment 29, States of Emergency (article 4), U.N. Doc. CCPR/C/21/Rev.1/Add.11
(2001), paras. 11-12.

40 See also the UNICEF Guidelines on Protection of the Rights of Child Victims of Trafficking, 2006; the
Reference Guide on Protecting the Rights of Child Victims of Trafficking in Europe, 2006; and the
Guidelines for Protection of the Rights of Children Victims of Trafficking in South Eastern Europe,
2003.
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Crarta 32 KonBeHLil npo npaBa JUTHMHU BHU3HA€E NpPABO JUTHUHU Ha 3aXUCT BiJ
eKOHOMIYHOI eKcmJyaTalii Ta BiJi BAKOHAHHS Oy/Ab-sKOI poO0TH, sIKa MOXKe OyTH
Hebe3MevYHO abo 3aBaKaTU HAaBYAaHHIO JIUTUHM, UM 3aBJaBaTH LIKOJAH Ii 3/10pOB’I0
yd Pi3UYHOMYy, pO3yMOBOMY, JAYXOBHOMY 3/I0pOB’t0, ab0 MoOpaJbHOMY YU
conjjaJibHOMy pO3BUTKY. CTOpPOHM B3siJIM Ha cebGe 3000B’SI3aHHS  BXUTHU
3aKOHOJIaBYUX, QaAMIHICTpAaTUBHUX, COLjaJIbLHUX Ta OCBITHIX 3axXxoAiB [JJd
3abe3nedyeHHss MiHiMaJbHOrO BiKy JAJ 0OpUHAOMY Ha po6OTYy, HaJIEXKHOTO
pery/itoBaHHS TPHUBAJIOCTI Ta YMOB HaWMy Ta BIiJANOBIHUX NOKapaHb YW IHIIMX
CaHKLiH /1719 3a6e3nedyeHHs epeKTUBHOTO JJOTPUMaHHA BKa3aHUX IPaBUJI.

Cratta 34 Oysa mnpucBg4YeHa 3axUCTy JiiTed Big ycix ¢opMm cekcyaabHOI
eKCIJIyaTallii Ta CeKCyaJIbHOT'O0 HACUJIbCTBA, CTATTS 35 — 3aM06iraHHI0 BUKPAa/J|€HHIO,
NpoJiaxKy abo TOpPriBJi AITbMU 3 Oy/1b-IKOI0 METOI0 Ta B OyAb-sKiil popMi, a cTaTTs
36 — 3aXUCTy AiTeH. NPOTH BCiX iHIIUX POpPM eKcrIyaTallii, 1110 3aBJja€ KON Oy Ab-
SIKOMY acClleKTy 6/1aronojy4y4s JUTHHU.

®daKy/IbTaTUBHUK NMPOTOKOJ JONOBHHUB I}0 CTPYKTYpY, 3aO0POHMBILM TOPTiBJIO
JUTbMU, AUTSAYY NPOCTUTYIiI0 Ta AUTAYY NOopHOTrpadiro Ta MOKJIABIIU Ha JAepKaBU-
y4yacHMILI 3000B’s3aHHSl KpUMiHa/ji3yBaTW Taki [iii He3aJieXXHO BijJ TOrO,
BUMHAIOTbCA BOHM BCepeAyHI KpaiHU YU 3a KOPZAOHOM, IHJAUBIAyaJbHO YU
opraHizoBaHo. [Ipojax AUTUHM NoJsATaE B O6y/b-Kil Aii abo yroji, 3a 0MoOMOroo
KOl AWTHUHA NepefaeThbCcsl Oy/b-KOK 0CO00I YU TpPynow oci6 iHumikd ocobi 3a
BUHAropoJy 4u Oy/Ab-sIKy iHIly BUHaropoay. MixkHapoZHe KOMepIjiiiHe cyporaTHe
MaTepUHCTBO 3 METOK eKCIJIyaTauil TakoX Mifnajae MmiJ, MiXKHapoZHe NpaBoOBe
BU3HAYEHHS NPOJAXYy AiTei*l.

Hapewri, y cratti 27 (2) KonBeHnii npo mpaBa oci6 3 iHBaxigHicTio (CRPD)
JlepKaBU-y4acHUII B3dJM Ha cebe 3000B’si3aHHA 3a6e3MeYUTH, 100 JOAU 3
iHBa/liIHICTIO He yTpUMyBaJUCA B pabCTBIi 4YM MiJ[HEBIJILHOMY CTaHi Ta OyJ/u
3axulleHi HapiBHi 3 iIHIIKMMU BiJ IpUMYCOBOI UM 060B’I3KOBOI Npariji.

B. MisxcnapodHe mpydoee npaeo (§§ 9 - 13)

9. ®opMow ekcryaTallii, sika BHUKJIHUKA€E 0co0/iMBe 3aHenokoeHHsa MOII, €
npumycoBa npans. KouBenuii N2 29 i Ne 105 € ocHoBHMMH JokyMeHTamu MOI],
CpsIMOBAaHUMU Ha 3a60POHY Ta JIiKBi/allit0 IPUMYCOBOI UM 060B’I3KOBOI Ipalii.

3rigHo 3 Jleksaparniero MOII npo ocCHOBOMOJI0XKHI MPUHIIMIIYM Ta paBa y cepi nparii
1998 poky, yci pepxaBu-uieHu MOIl 3060B’s13aHi, HaBiTh SKIO BOHU HeE
patudikyBasu BignoBigHi KonBennii MOII, mnoBaxaTH, 3aoxoyyBaTH Ta

41 See UNODC, The Concept of “Exploitation” in the Trafficking in Persons Protocol, 2015, p. 112.
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peasi3oByBaTH NPUHIMI YCYHEHHS BCiX popM npumMycoBoi abo 060B's13K0BOI npais
Ta eQpeKTUBHOTO CKacyBaHHS AUTs40i npaii. [[paBo He migAaBaTUCA NIPUMYCOBIN YU
000B’sI3KOBIM mpali Ta AUTA4YIA nOpalni NOLIMPIETbCA HaA BCIiX JiIOJeH y BCiX
Jlep>kaBax, a 0COOJIMBO Ha FPyMNU 3 0COGJMBHUMHU NMOTpebaMy, Taki sk 6e3pobiTHI Ta
npaliBHUKH-MIirpaHTU*2.

Cratta 2 Kouenuii MOII 1930 poky npo NpuUMyCcOBY 4YM OOOB’SI3KOBY Mpaljo
BU3HA4YWJIa IPUMYCOBY YU 060B’I3KOBY Ipaliio K «6ydb-sKy pob6omy yu cayxHc6y, wo
ii sumazaroms 8id skoi-Hebydb ocobu nid 3a2po3010 AKO20Cb NOKAPAHHSA I 015 AKOI Ys
ocoba He 3anponoHysasa 006posinbHO ceoix nocayz». IleBHI ¢opmu mpaui 6yam
BUKJIIOUEHI 3i 3Ha4eHHA TepMiHy npumycoBa npaysd. Ctarti 20 ta 21 moBHICTHO
3a60pOHAJIM NIPUMYCOBY IpaLlo 9K GOpMy KOJEKTUBHOIO TOKAapaHHS Ta IPUMYCOBY
npai y nigzemHux maxtax. CTaTTa 25 BcTaHOBWJIA 000B'SI30K KpUMiHa/i3yBaTH
He3aKOHHe BHUMaraHHsi MNpPUMYCOBOi abo o0060B'sa3koBoi mnpalni («He3akoHHe
npumsigHeHHss 00 npumycogoi 4u 0608'3K080i npayi nepecsaidysamumemuscs y
KPpUMIHA/NbHOMY nopsidKy, 1 KoxcHull usneH OpeaHizayii, sAkull pamugikye yro
KoneeHnyiw, 6yde 30608'a3aHull 3a6esnewumu OJilicHy egekmusHicmb [ cysope
dodepicaHHs CaHKYIl, Wo OUKMyrHmuvCsi 3aKOHOM» )43,

CuTyallisi npuMycoBOi npali BU3HAYAETbCS XapaKTepoM BiZJHOCUH MiX 0c06010 Ta
«pob0TO/aBLlEM», a He THUIOM BHKOHYBAaHOI [JAii/IbHOCTI, 3aKOHHICTIO YU
HE3aKOHHICTI0O J[iJIbHOCTI 3TifHO 3 HalioHaJbHUM 3aKOHOJABCTBOM ab6o i
BU3HAHHAM fIK «eKOHOMIYHOI AifJIbHOCTI». XapaKTepHOI PUCOX0 LIUX BiJJHOCHUH €
NpUMYILIEHHS A0 npaini mig 3arpo3oi cTsarHeHHa**. TakuMm 4WHOM, MpUMycoBa
npaus BKJ/KYaEe NPUMYCOBY MNPOCTUTYILIiI0, NPUMYCOBe >KeOpalTBO, NPHUMYCOBY
3JIOYMHHY Ai/IbHICTh, IPUMYCOBE BUKOPUCTAHHS 0COOU Yy 30pOMHOMY KOHQJIIKTI,
pUTya/bHe YU IiepeMOHiaJbHe pabCTBO, MPUMYCOBe BUKOPHUCTAHHA >XIHOK fK
CyporaTHUX MaTepiB, MNPUMYCOBY BariTHICTb 1 He3aKOHHe IpOBeJeHHA
oioMeJMYHUX JOC/TiI»KeHb HaJl 0C00010%5,

42 The ILO Commission of Inquiry into Forced Labour in Myanmar, Report 2 July 1978, para. 203,
affirmed explicitly the peremptory nature of the prohibition of forced labour.

43 The ILO has affirmed that, with the exception of organ removal, trafficking is covered by the Forced
Labour Convention (ILO, Profits and Poverty: The Economics of Forced Labour, 2014, pp.3-4, and
UNODC, the concept of “exploitation”, cited above, p. 32).

44 UNODC Model Law, cited above, p. 15: “The threat of a penalty can take multiple forms ranging
from (the threat of) physical violence or restraint, (threats of) violence to the victim or his or her
relatives, threats to denounce the victim to the police or immigration authorities when his or her
employment or residence status is illegal, threats of denunciation to village elders or family members
in the case of girls or women forced into prostitution, (threat of) confiscation of travel or identity
papers, economic penalties linked to debts, the non-payment of wages, or the loss of wages
accompanied by threats of dismissal if workers refuse to work overtime beyond the scope of their
contract or national law.” (ILO, Global Report 2005, pp. 5-6; ILO, Eradication of Forced Labour,
International Labour Conference, 2007, p. 20).” In C.N. and V. v. France, no. 67724/09, §§ 77-78, 11
October 2012, the Court referred to the ILO Global report, The Cost of Coercion, 2009, paras. 24-25,
when discussing the menace of a penalty as a component of forced labour.

4 UNODC Model Law, cited above, pp. 14 and 28, and ILO, Eradication of Forced Labour,
International Labour Conference, 2007, p. 42. The ritual or ceremonial servitude includes the
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10. ¥ crarti 1 KonBeHnnii MOIl 1957 poky npo ckacyBaHHS NPUMYyCOBOI mpaLi
JloroBipHi cTOpoHU B351/11 Ha cebe 3060B’s13aHHS Y BCiX BUNIa/KaX NPUIIUHSATH Ta He
BUKOPUCTOBYBATHU OY/Ab-Ky popMy NpUMycOBOi YA 060B’SI3KOBOI mpalli K 3aco0y
HNOJITUYHOTO MNPUMYCy 4YMU OCBITH abo dK IOKapaHHs 3a [JOTpPUMaHHA abo
BUPQXKEHHS MOJITUYHUX MOrJSAAiB abo NorJs/iB, i/leos0TiYHO HPOTHJIEKHUX
BCTAHOBJIEHIH MOJIITUYHIM, coliaJbHIM YW €eKOHOMi4YHil cucTeMi; fK cHocio
MoO6isi3alii Ta BUKOPUCTAHHS po6040i CUJIM AJs 1iiJiell EKOHOMIYHOTO PO3BUTKY; SIK
3aci6 TpyA0BOI AUCHUILIIHM; SIK MOKapaHHS 3a y4yacTb y CTpaiikax; i sk 3acib
pacoBoi, coliaJibHOI, HalliOHAJIbHOI YU peJirikHoi AuckpuMiHaiyii. lle 3060B8’s13aHHs
MaJsio Ha MeTi 3By3UTH cPepy BUHATKIB cTaTTi 2 (2) KouBeHnii 1930 poky*°.

11. Crarta 7 KonBeHI1ii npo 3abopoHy Ta HeraHi 3axoAu MLOJ0 JikBiganil
Hauripmux ¢opm autadoi npani 1999 poky BCTaHOBJIOE 3000B’s3aHHSA
3aCTOCOBYBATH CaHKIii, a caMe KpUMiHaJ/bHi caHKil, 3a HaWripui ¢opMu AUTAYO]
npaiii, 10 BKJIIOYAIOTh TaKi Aii*:

- yci popmMu pabcTBa abo MpPaKTUKH, NOAiOHI 0 pabCTBa, TakKi IK NPOJaXX TOPTiBJs
JiTbMY, OoproBa kKabaja Ta KpimanTBO Ta NpUMycoBa abo 000B'sI3KOBa Mpalid,
BKJIIOYAIOYX NPUMYycOBe abo 000B'sI3KOBe BepOyBaHHSA AiTeW [IJi1 BAKOPUCTAHHSA Y
36pOMHUX KOHDIIIKTAX;

- BUKOPHCTaHHS, 3700yBaHHA ab0 NpPONOHYBaHHA JAUTUHU [Js 3aHATTH
NPOCTUTYIIiE0, 1J11 BAPOOHUITBA nopHorpadii abo Ajis nopHorpadiuyHUX BUCTAB;

- BUKODUCTAHHS, BepOyBaHHS YW NPONOHYBAaHHA JAUTHUHU [/ HE3aKOHHOI
JIiSIIBHOCTI, 30KpeMa JJid BHPOOHUIITBA Ta TOPTiBJi HApPKOTUKaMH, fIK L€
BU3HA4Y€HO y BIANOBIAHUX MDXKHAPOJHUX JOTOBOPAX;

- po60Ta, siKa 3a CBOIM XapaKTepoM abo 06CTaBUHAMU, B IKUX BOHA BUKOHYETHCS,
MO2Ke 3aB/IaTH IIKO/IU 3/J0pOB'10, 6e3melii abo MopaJi JiTei.

12.Y crarTi 3 KonBenuii MOII npo rizny npano goManHix npaniBHUKIB 2011 poky
(Ne189) JloroBipHi cTopoHM B3sJid Ha cebe 3000B’sI3aHHS BXKUBATH 3aXOJiB AJs
3abe3ne4yeHHs1 epeKTUBHOI'O COPUSAHHA Ta 3aXUCTy IMpaB JIOJUHU BCIX JOMallHIX
NpaliBHUKIB, a caMe M0BaXaTH, 3a0X04YyBaTH Ta peasi3yBaTU OCHOBHI NPUHLMIIY TA
npaBa y cdepi npani, Taki ik yCyHeHHs BCix ¢OpM MPUMYyCOBOI YU 0OOB’sI3KOBOI
nparj.

“exploitative and abusive religious or cultural practices that dehumanize, degrade or cause physical
or psychological harm”.

46 Jean Allain, cited above, p. 254.

47 See ILO, Hard to See: Harder to Count: Survey Guidelines to Estimate Forced Labour of Adults and
Children, 2011; ILO, Eliminating the Worst Forms of Child Labour under Time-Bound Programmes:
Guidelines for Strengthening Legislation, Enforcement and Overall Legal Framework, 2003; and
ILO/IPU, Eliminating the Worst Forms of Child Labour. A practical guide to ILO Convention No. 182,
2002.
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13. MOIlI pospob6usia uIiCTh MNOKAa3HUKIB MNPUMYyCcOBOI mpali, sKi € LiHHUM
opieHTUpOM Yy ileHTHUdiKalil TPpUMYCcOBOI mpari*s.

TakuMu NoKa3HUKaMH E:

- norpo3a 4u ¢pakTuyHe Qpi3uYHe HaCUIbCTBO 1[0/10 }KEPTBY;

- 0OMeXXeHHs epecyBaHHS NpaliBHUKIB;

- boprosa kabaJia;

- yTPUMaHHS 3apo6iTHOI MJ1aTy;

- YTPUMaHHS NacnOpPTiB YU JJOKYMEHTIB, 1110 NOCBiAYYIOTh 0COOY;

- 1orposa /JOHOCY BJaJi, fAKIO NpaliBHUK IHepebyBa€ y HeJseraJjbHOMY
iMMirpaninHOMy CTaTyci.

3naBasocs 6, «0obposiibHA npono3uyisi» MpaliBHUKA MorJa 6yTH niapob6seHa abo
He IpyHTyBaJjacd Ha iHGOpPMOBAHOMY pilieHHi. O6MmexceHHs wWodo 3a/UlleHHs
pobomu, HaBiTb K10 NpaLiBHUK AOOPOBIJIbHO MOTOAUBCS HAa Hel, MOXXe BBaXKATHUCS
IPUMYCOBOIO MpaLen.

MOIT pekomeHaye KkKoAUQIKyBaTH TOPTiBJAK JIIOJbMHU $K M[PaBONOPYLIEHHS
He3aJIe)KHO BiJi TPAaHCKOPAOHHOTO IepeMillleHHA Ta 3aJlydeHHA OpraHi3oBaHOI
3JIOUMHHOCTI, NPUMYCOBY IMpal0 BU3HATU KPUMIHAJIbHUM [POBA/KEHHAM Y
3aKOHOJIAaBCTBi Mpo 6OpPOTHOY 3 TOPTiBJel JIIOJAbMU, 2 TAKOX BU3HAYUTU BUAU
BUKOPHUCTOBYBAHOTO MPUMYCYy Ta OOCTaBHUHH, 3a SKHUX 3roJla HE Ma€ 3HA4YeHHS, i
HacaMKiHellb 3a3Ha4YUB, L0 NIPUTATHEHHH [0 KPpUMiHaJIbHOI BiAIIOBIJa/LHOCTI Ma€
NPU3BOJUTH He JIMIIE O KpUMiHaJi3alil, a ¥ 0 BiJHOBJIEHHS MpaB MNOTEPMIJIOro,
MaTepiasbHOI KOMITeHcallii Ta, [0 HaWBaXJIMBIIlle, 10 KOHdicKalii MaitHa>C.

[llo cTocyeTbca JAoMaliHix mpaniBHUKIB, TO MOIl pekoMeHAyE OOMEXUTH
TPUBAJIICTh AOMAIIHbOI POOOTH LLJISIXOM BU3HAauYeHHs: (@) 40-roAMHHOr0 po6040ro
TWXKHSL 3 a/IeKBAaTHOI BHHAropo/iol 3a MOHAaJHOPMOBY po6oTy; (b) BH3HaueHHs
MaKCUMaJIbHOI KiJIbKOCTi po604YuX TOJUH, A03BOJIEHUX Ha JeHb; (c) dikcoBaHUU
Oe3nepepBHUM TMepioJ; BiANOYMHKY TPUBAJIICTIO BiciM roguH Ha AeHb; (d)
o6MeXXeHHsI KiJIbKOCTI TOJUH, TNpPOBEJEHUX «3a BUKJUKOM», i aJieKBaTHa

4 |LO Operational indicators of trafficking in human beings: Results from a Delphi survey
implemented by the ILO and the European Commission, 2009; ILO, Global Report under the Follow-
up to the ILO Declaration on Fundamental Principles and Rights at Work: A Global Alliance against
Forced Labour, 2005; and ILO, Human Trafficking and Forced Labour Exploitation: Guidelines for
Legislators and Law Enforcement, 2004. The practice of the States follows these indicators (UNODC,
The concept of “exploitation”, cited above, p. 109). The Court referred to the ILO indicators in C.N. v.
the United Kingdom, no. 4239/08, § 35, 13 November 2012.

49 1LO Guidelines, cited above, p. 23. As noted by the ILO in the Forced Labour Survey Guidelines: “...
the obligation to stay in a job due to the absence of alternative employment opportunities, taken
alone, does not equate to a forced labour situation; however, if it can be proven that the employer is
deliberately exploiting this fact (and the extreme vulnerability which arises from it), to impose more
extreme working conditions than would otherwise be possible, then this would amount to forced
labour.” (ILO, Hard to See, cited above, p. 16).

50 |LO Guidelines, cited above, p. 61.
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BUHAropoJa 3a Ii TroAuHU. HeoO6XiAHO rapaHTyBaTU HaJieXHi NpoueaypHU
NPUNIMHEHHS TPY/A0BUX BiJHOCHH L.

C. Mi>xcHapodHe KpumiHaabHe ma 2ymaHimapHe npaeo (§§ 14 - 21)

14. Y crartTi 6 (b) Ta 6 (c) HiopH6ep3bkoi xapTil genoprauia [ Lijed pabcbKoi
mpailli Ta MOHeBOJIEHHsI OyJIM NepesiidyeHi K BOEHHHUM 3JI0UMH®2 Ta 3JIOYUH MPOTH
JIIOASAHOCTIS3 BiAmOBiAHO:

[licnas /Jlpyroi cBiToBoi BiliHM HioopHOGep3bkuil BilicbkoBUM TpubyHan CIIA
BCTaHOBHUB y cripaBi Pohl et al.>* 110 B’s13Hi HALIUCTCHKUX KOHIITA60PiB nepebyBasiu B
CTaHi pabCTBa, a Bi/iNoBiAa/bHI 3a 11i Ta60pU OYJIM BUHHI Y BiNCbKOBHX 3JI0UMHAX Ta
3JIOUMHAX MPOTH JIFOJISTHOCTI.

CratTa 52 TpeTtboi XKeHeBCcbKOI KOHBEHIIil nepeabayasna, 110 BiiCbKOBOMOJOHEHUX
He MO>Ha MPUMYILIYBaTH /10 BAKOHAHHS HE3/J0POBOI, He6e3MeYyHol Y1 MPUHU3IUBOI
po6oTH.

CratTa 4(2)(f) JogaTkoBoro npotokouy Il 1o ’KeHeBCcbKkUX KOHBEHIIi 3a60poHsIa
B Oy/ib-IKMU 4Yac i B 6y/ib-IKOMY Miclji pabCcTBO i paboTopriBJito B ycix popmax ociob,
sKi He 6epyTb 6e3nocepeHbOI y4acTi a60 NPUNUHUIN 6pPaTH y4acTb y BiHCbKOBUX
Jis1x56,

15. Cratta 5(c) Crarytry MTKIK Bkurouana go chepu kommeteHuii Tpubynany
IIOHEBOJIEHHA fK 3JI0YUH NPOTH JIIOAAHOCTI, KOJU BOHO BYMHAJOCA IHiJ 4ac
36pOMHOro KOHQJIIKTY, Mi>KHApPOAHOTO YU BHYTPIlIHbOTO XapaKTepy, i cCIpsMoBaHe
IPOTH OY/1b-KOTO LIUBIJIBHOTO HAaceJeHHS.

511LO Guidelines, cited above, p. 63.

52 (b) War crimes: ... deportation to Wave labour or for any other purpose of civilian population
of or in occupied territory.

53 (c) Crimes against humanity: ... enslavement.

>* http://werle.rewi.hu-berlin.de/POHL-Case.pdf

> Judgment of 3 November 1947, in Trials of War Criminals Before the Nuremberg Military
Tribunals Under Control Council Law No. 10, Volume V, p. 969.

56 The Red Cross Rule 95 on Forced Labour dictates that “Uncompensated or abusive forced labour is
prohibited”, considering that State practice establishes this rule as a norm of customary international
law applicable in both international and non-international armed conflicts (Henckaerts and Doswald-
Beck, Customary International Humanitarian Law, volume |, Rules, Cambridge, 2005, pp. 330-334).
See also Articles 29-32 of the 1929 Geneva Convention, Articles 49-68 of the 1949 Third Geneva
Convention and Articles 40, 51 and 95 of the 1949 Fourth Geneva Convention.



J. and Others v. Austria (Application no. 58216/12, Judgment 17.01.2017)
Concurring opinion of Judge Pinto de Albuquerque, joined by Judge Tsotsoria

CratTta 3(c) Cratyty MTP nepepbadana Take caMe MoKapaHHSI 32 MOHEBOJIEHHS,
KOJIM BOHO BUMHEHE SIK YaCTHHA IIMPOKOMACHITAOHOI0 Y CUCTEMAaTUYHOTO Hanaay
Ha Oy/Jb-fiKe LMUBiJIbHE HaceJIeHHSI 3a HalliOHaJIbHOIO, MOJITUYHOIO, €THIYHOIO,
PAcoBOIO YU peJliriiHO0 03HAKO0>7.

Y cnpagi Kunarac et al. Cyposa nanata MTKIO y ntotomy 2001 poky 3asBuJIa, 110 «y
TOM 4ac, IKUM CTOCYETbCS OOBUHYBAJIbHOTO BHMCHOBKY, IOHEBOJIEHHS SIK 3JI0UMH
OPOTU JIIJAAHOCTI 3a MIXKHApOJAHUM 3BHYAEBUM IPAaBOM IMOJIATAJO Yy 3/iMCHEHHI
Oy/1b-IKMX 200 BCiX IOBHOBaXKeHb, IOB’I3aHHUX i3 MPAaBOM BJIACHOCTI HA 0COOY».

[lanaTa BHU3Ha/a, 110 lie BU3HAYEHHSI «MOXe OYTH LIMPLIMM, HiXK TpafulidHi Ta
iHoAi IBHO pi3Hi BU3HaueHHs pabCcTBa, paboOTOPTiBJi Ta MiHEBIJILHOTO CTaHy abo
NpUMycoBOi YU O0OOB'I3KOBOI mpali, fki 3ycTpivyaioTbcsi B iHIIMX cdepax
MiXXHapoZHoro npasa». Ha migcraBi pi3Hux cnpaB yaciB Jlpyroi cBiTOBOI BiMHU Ta
po6oTu Kowmicii mixknapogHoro npaBa [lasata fiiiiiia BUCHOBKY, 1110 MPUMYCOBY
abo 00OOB’I3KOBY MNpalLl0 CJiJi BK/JIIOYUTH «J0 MOHEBOJIEHHS K 3JIOUMH NPOTH
JIIOITHOCTi» 8,

16. 3rigno 3 § 2 (c) crarti 7 PuUMCBKOro CcTaTyTy, NOHEBOJIEHHS O3HA4a€
«3/iiCHEHHS OyJb-IKMX a00 BCiX MOBHOBa)X€Hb, MOB’SI3aHUX i3 NPaBOM BJIACHOCTI
Ha 0co0y, i BK/IIOYA€E 3/[iiCHEHHSI TaKUX MOBHOBAXXeHb IiJ| Yac TOPTiBJi JIIOJAbMUY,
30KpeMa 100 KIHOK i fiTen» («Enslavement» means the exercise of any or all of the
powers attaching to the right of ownership over a person and includes the exercise of such
power in the course of trafficking in persons, in particular women and children).

EjfleMeHTH 3/104MHIB, BKa3aHUX ¥ PUMCbKOMY CTaTyTi, 10/laTKOBO PO3’ICHIOIOTH, 1110
3/lilicCHeHHS Oy/1b-IKMX 200 BCiX MOBHOBAXKEHb, IOB’sI3aHUX i3 MPaBOM BJIACHOCTI Ha
oiHy 260 6GiJiblile 0Ci0, BK/IOYAE HACTYIIHE:

«Kyniess, npodaxc, HQA0aHHsA 8 6opz abo obMiH makoi ocobu ab6o ocib, abo
WASIXOM 30CMOCY8aHHS 00 HUX AHA/102[YH020 N036A8/AeHHS 80L. ... 3p03YMI0,
Wo make no36as/1eHHs 8011 3a dessKUX 06CMAaguUH MOX}ce 8KAI0YAMU NPUMYCO8Y
npayto abo IHWUM YUHOM npusedeHHs 0cobu Ao pabcmea, K Ye 8U3HAYEHO 8
Hodamkosili koHeeHYIii npo cKacysaHHs pabcmea, pabomopeieai ma
iHcmumymie 1 38uvaie 1956 poky. Takox po3ymiemwvcsi, wo nosediHka,
ONnucaHa 8 YboMy eseMeHmi, 8KAIYAE Mop2iearo N100bMU, 30KPeMa HCIHKaAMU
ma oimbmu.

57 See also Article 2 (c) of the 2002 Statute for the Special Court for Sierra Leone.

58 See Kunarac et al. (1T-96-23&23/1), Trial Chamber judgment of 22 February 2001, §§ 539-542. The
Appeals Chamber Judgement of 12 June 2002 confirmed this reasoning in paragraphs 117-124. It is
important to note that the Appeals Chamber observed that “the duration of the enslavement is not
an element of the crime.” The findings of the Kunarac trial were replicated by the Special Court for
Sierra Leone in the Brima et als. Trial Chamber judgment, SCSL-2004-16-T, 20 June 2007, paras. 739-
749.
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[TopiBHIOIOUM KOHLEMNLii pabcTBa, BUK/IA/leH] B MixkHapoJHOMY mpaBi y 1926, 1956
Ta 1998 pokax, i 3actocoBaHi y pimeHHi cyny Pohl et al. B 1947 pounj, a Takox
KOHIIeMNLil0 MoHeBoJIeHHs, BUKaAaAeHy y CtatyTti MTKIO Ta Bnepiue 3acTtocoBaHy
CyznoBor Ta AnesnfniiiHow najsatamu y cnpasi Kunarac et al, y 1jboMy BUNAJAKY
BU/IJIIETbCS OJUH TOCTIMHUN eJIeMEeHT: NOBHOBANMCEHHS, NO08’S13aHI 3 Npasom
ssnacHocmi. lle sine qua non eneMeHT KOHLemnlii pabcTBa abo MOHEBOJIEHHS B
Mi>KHapoiHOMY mnpaBi. /lJis BU3HAaUeHHs MOHSATTS AOCTAaTHbO SIK BOJIOJiHHSA de jure,
Tak i 3/1iiCHEHHS IMX TIOBHOBaXXeHb de facto.

17. TlanepMCbKMKA MPOTOKOJ MNpeACTaBJSAE Ieplle MIDKHAPOAHO Yy3ro/KeHe
BU3HA4YeHHS TOPTiBJIi JIOAbMU®.

Cratta 5 [lasepMcbKOoro NpOTOKOJY BHUMara€ KpuMiHaji3zalii HaBMHCHOTO
BepOyBaHHs, TPAaHCNOPTYBaHHS, Nepejadyi, epexoByBaHHS abo OTPUMaHHS 0cCib
IIJISIXOM MOTPO3U CUJIOO YH Ii 3aCTOCYBaHHS UM iHIIKUX GOPM MPUMYCY, BUKPaAE€HHS,
laxpaicTBa, 0OMaHy, 3JIOBXXMBaHHf BJIaZI00 ab0 BHACAILOK BHUKOPUCTAHHSA
Bpa3J/IMBOTO CTAaHOBUIIA, ab0 IIJIAIXOM HaJlaHHA YU OTPUMAaHHS IJIATeXIB YU MiJbr
JUIs1 OTPMMaHHS 30/l 0COOH, SIKa KOHTPOJIIOE iHIIy 0CcO0y, 3 METOK0 eKCIyaTallil
(recruitment, transportation, transfer, harbouring or reception of persons, including
the exchange or transfer of control over those persons, by means of the threat or use of
force or other forms of coercion, of abduction, of fraud, of deception, of the abuse of
power or of a position of vulnerability or of the giving or receiving of payments or
benefits to achieve the consent of a person having control over another person, for the
purpose of exploitation)®°.

[IpoTokON1 MICTUTBL nepenik ¢opm ekcnayamayii, a He BHU3HAYE€HHS CaMol
eKcnJyaTanil.

59 This definition was anticipated by the work of UN Special rapporteur on Violence against Women,
Its Causes and Consequences whose very similar definition made trafficking conditional upon the
occurrence of non-consensual transportation for the purpose of slavery-like practices or forced
labour (E/CN.4/2000/68, 29 February 2000, paras. 10-17).

60 See UNODC, Model Law, cited above, which drew inspiration from the US State Department Model
Law to Combat Trafficking in Persons, 2003; the UNODC Legislative Guides for the Implementation of
the UN Convention Against Transnational Organised Crime and the Protocols thereto, 2004; the
UNODC Toolkit to Combat Trafficking in Persons, 2008; the UNODC Assessment Toolkit on the
Criminal Justice Response to Human Trafficking; the International Framework for Action To
Implement the Trafficking in Persons Protocol, 2009; the Abuse of a Position of Vulnerability and
other “Means” Within the Definition of Trafficking in Persons, 2012; The Role of “Consent” in the
Trafficking in Persons Protocol, 2014; and The Concept of “Exploitation”, cited above. See also Office
of the High Commissioner for Human Rights, Recommended Principles and Guidelines on Human
Rights and Human Trafficking, E/2002/68/Add.1, and the UN Basic Principles on the right to an
effective remedy for trafficked persons.
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ExcnyaTarnjis Bk/tovae, Ik MiHiMyM®l, ekcnyaTaiito npoctTuTyii iHIux ocié a6o
iHIi $opMHU cekcyasibHOI eKcIlyaTallii, IpUMYyCOBY Mpal abo nocayrués, pabcTeo
abo MpakKTUKy, NOAiOHY A0 pabCTBa, MiJHEBJIbHE CTaHOBUIE ab0 BU/la/IEHHS
opraHip®3.

L[i moHATTA caif po3yMiTH BifNOBIAHO [0 IX 3HAaYE€HHA B MDXKHApOJLHOMY NpaBi, 9K
BUIIMBaE 3i ctarTi 14 IlpoTokon (Nothing in this Protocol shall affect the rights,
obligations and responsibilities of States and individuals under international law,
including international humanitarian law and international human rights law and, in
particular, where applicable, the 1951 Convention and the 1967 Protocol relating to
the Status of Refugees and the principle of non-refoulement as contained therein).

BepbOyBaHH#, nepeBe3eHHs, Nlepe/iaya, IepexoByBaHHsA ab0 OTPpUMaHHSA JUTHUHU 3
METOK eKCIJlyaTalil BBaXalTbCA TOPTiBJEK JIJAbMU, HaBITh HAKILO ILie He
CTOCYETbCS >KOJHOr0 i3 3a3HAauYeHUX BUIle CHNoco6iB. 3roja XepTBU TOPTiBJII
JIIOABMM Ha 3allJlaHOBaHy eKCIJIyaTallilo He Ma€ 3HayeHHs, AKUo 06yJo
BUKOPUCTAHO OyJb-IKMH i3 1IUX 3aco6iB®*. 3acTocyBaHHS HeJ03BOJIEHUX 3ac00biB
nepe/i6aya€ BiICYTHICTb BOJIEBUSIBJIEHHS Y NOBE/iHI[i TOTepMNizioro. TakuM 4YMHOM,
TOPriBJsA JIIOJbMU BIiJIpi3HSETbCA BiJj 3/JI04MHY KOHTpabaHAW JIOJAeNd K
HE3aKOHHOI'0 IepeMillleHHs 4Yepe3 Jep:aBHUKW KOPZOH 3 MeTOK MNpSAMOro 4u

61 According to the Travaux Préparatoires, “[t]he words “at a minimum” will allow States parties to go
beyond the offences listed in this definition in criminalizing [and are] also intended to make it
possible for the protocol to cover future forms of exploitation (i.e. forms of exploitation that [are] not
yet known” (UNODC, Travaux Préparatoires of the Negotiations for the E labouration of the United
Nations Convention against Transnational Organized Crime and the Protocols Thereto (2006), p. 343,
note 22). “The non-exhaustive character of the Protocol’s definition is manifested in two ways: (i)
through the term ‘at a minimum’; and (ii) through the absence of definitions relating to concepts that
are not otherwise defined in international law.” (UNODC, The Concept of “Exploitation”, cited above,
p. 8)

62 According to UNODC, the reference to services enabled the prohibition to extend to other illegal or
unregulated activities that States may not recognise as labour (The Concept of “Exploitation”, cited
above, p. 31). The Explanatory Report to the Council of Europe Anti-Trafficking Convention, para. 92,
does not directly address this matter but notes no distinction between “forced labour” and “forced
services”.

63 According to the Interpretative Notes for the travaux préparatoires of the Palermo Protocol
(A/55/383/Add.1, 3 November 2000), para. 66, illegal adoption also falls within the scope of the
Protocol. The Explanatory Report of the Council of Europe Anti-Trafficking Convention, para. 94,
repeats this stance.

% The note in the UNODC Legislative Guide to the Implementation of the Protocol to the effect that
“the removal of a child’s organs for legitimate medical or therapeutic reasons cannot form an
element of trafficking if a parent or guardian has validly consented” is equivocal as it may be
construed to imply that a different rule may apply in the case of consensual removal of an adult’s
organs “for legitimate medical or therapeutic reasons”. This is evidently not the case, the same rule
of therapeutic justification applying to children and adults.
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ONoCepe/IKOBAHOTO OTPUMaHHsA (QiHAHCOBOI 4YM iHIIOI MaTepiasbHOI BUroAM 3a
3r0/I0K0 0COOH, IKy HE3aKOHHO BBE3JIHOS.

18. TakuM 4YMHOM, y MD>KHapOJAHOMY KPUMiHAJbHOMY IpaBi iCHYE MO CyTi Yomupu
es1lemeHmu 3/10MuHy mopziei s1100bMu®®:

- actus reus: BepOyBaHHfl, TPaHCHOPTYBaHHf, Ilepezjaya, INepexoBYBaHHA abo
OTPUMaHHS 0Cib;

- 3acobu: morpo3a abo 3acTOCyBaHHSA CUJIM abo iHIII GOpMU NPUMYCY, BUKPAJEHHS,
IIaxpaicTBO, 00MaH, 3/J10BXKMBAaHHS BJIaJZj010 ab0 Bpa3/IMBUM CTAaHOBHUILEM, HAJlaHHS
Yy OTPUMAaHHA IJIaTeXiB YU NepeBar /i OTPUMaHHSA 3roJj 0CO6U, IKa KOHTPOJIIOE
iH11y 0Cco0y;

- mens rea (general): Hamip BepOyBaTH, TpaHCIOPTYyBaTH, IepeJaBaTH,
epexoByBaTH ab0 MPUMaTH 0Cib;

- mens rea (special): 3 MeTO0 eKcIJIyaTalLii.

19. Actus reus Mae OyTH NO3WTHUBHOI [i€l0 ab0 NOBEJIHKOIO, fIKa MOXe MaTu
TPUBAIOUMM XapakTep (HaNpuK/IaJ: TpPaHCOOPTYBaTH, IepeJaBaTH, JaBaTH
npuTyJiok komych). lllupoTa fii actus reus oxomnJwe BCi eTanu nporiecy TOPTriBJi
JIIDbMU Ta OXOIJIIOE BepOYBa/IbHUKIB 3JI0UMHILIB, OPOKEPIB, IEPEBI3ZHUKIB, a TAaK0XK
BJIACHUKIB, MeHeKepiB, Har/s[adiB abo KOHTpOJIEPIB Oy/b-IKOT0 Micls
eKcIlyaTallii, K0 BOHU caMi Opasiy y4yacTb y MiATPUMIL JiaHIora. Ajie 3J104UH
TOPTiBJi JIIOAbMH He 3aCTOCOBYETbCA [0 CUTyaLiM eKCIyaTalil, KOJU KiHLleBUH
eKCIIJIyaTaTOp He BTPYTUBCA |0 IPOLeCy TOPTiBJIi JIIOAbMHU.

Hepnbana (HeymucHa) noBe/iiHKa He KapaeTbcsa®’. DakTUYHA MOMUJIKA € MiZCTaBOIO
JJ11 3BIJIbHEHHA BiJi KpUMiHa/JIbHOI BiJNIOBia/IbHOCTI JIUlle B TOMY BUIIAJKY, AKI0
BOHA 3amepeyye IMCUXIYHUU eJleMeHT, HeoOXigAHUN 3y04yuHy®S. OcKinbku
MIOHEBOJIEHHS], IPUMYCOBa Npalisd i TOPriB/s JOAbMU AJiS UUX 1iJIed € 3JI04MHAMU
NPOTU JIJASAHOCTI, IOMUJIKA B 3aKOHI 110J0 TOrO, YA € NEBHUH THII MOBEJiHKU
3JIOYMHOM, He BUKJIIOYAE MCUXIYHOTO eJIEMEHTY, HEOOXiZIHOTO /ISl TAKKX 3JIOUMHIB, i
Oy/ib-sIKi HaKa3¥ BUMHSATHU TaKi 3JI0YMHU € IBHO HE3aKOHHUMU®®.

85 See Article 3 of the UN Protocol against Smuggling of Migrants by land, Sea and Air and Gallagher
and David, The International Law on Migrant Smuggling, Cambridge, 2014.

® In its yearly Trafficking in Persons Report, the United States Department of State monitors whether
a State complies with the obligations in the Palermo Protocol.

7 UNODC, Anti-Human Trafficking Manual for Criminal Justice Practitioners (2009), Module 1, pp. 4-
5. UNODC notes that domestic law could enable mens rea to be established on a lesser standard than
direct “intent”, such as willful blindness.

®8 Article 32 (1) of the Rome Statute.

6 Articles 32 (2) and 33 (2) of the Rome Statute. UNODC Legislative Guides, cited above, p. 276:
“Drafters should note that the element of intention refers only to the conduct or action that
constitutes each criminal offence and should not be taken as a requirement to excuse cases, in
particular where persons may have been ignorant or unaware of the law establishing the offence.”
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20. 3060B'sa3aHHA [IpoToKOy moJiAra€e B TOMy, 1106 KpUMiHa/li3yBaTU TOPTiBJIO
JIIOAbMU SIK CYKyIHICTb CKJaZl0BUX eJiIeMeHTiB, ajie He caMi esiemeHTH’O
3BUHYBaueHHs Ta IOKapaHHA 3JI0YMHY, MOB'I3aHOr0 3 TOPTriBJE JIIOJbMH,
NOBUHHI Bifo6pakaTU TSKKICTh BUKOPUCTAHUX 3acobiB BiamoBigHO A0 ctaTTi 11
KouBennii OOH mnporu TpaHCHaLiOHa/JbHOI OPraHi3oBaHOI 3JI0YUHHOCTI, SKY
fonoBHIOE [IpoTokos. TakuM YMHOM, KOJIU BUKOPUCTAHHA OJHOIO 3 IepesiyeHux
HeZl03BOJIEHUX 3ac00iB per se € 3JIOUMHOM, HAIMpPUKJAJ MOrposa CuUiok abo ii
3aCTOCYBaHHS{, 3JI0YMH, [I0B’I3aHUU 3 TOPTriBJEl0 JIOJbMU, B NPUHIUII NOTJIMHAE
3aci6 BYMHEHHSl 3JIOUMHY, i epeKTHUBHe MOKAapaHHS 3a 3JI0YMH, MOB'SI3aHUN 3
TOPTiBJIEIO JIIOJbMH, HE BUMara€ 0JJHo4aCHOI'0 NOKapaHHs 3a BUKOPUCTAaHHSA 3aC00y
3JI0YMHY, 32 BUHSTKOM BUIA/KiB, KOJIM 3aCi06 3JIOUMHY Kapa€ThCS Oi/blLI CYBOPUM
IOKapaHHSAM, HDXX caM 3JI04UH y cdepi TOpriBii JoAbMU. Y 11bOMYy BUNAJKY CJif
KapaTy Jivlle BUKOPUCTAaHHA 3aco0y 3JI0YWHY, W00 YHUKHYTH HaJAMIpHOro,
NO/IBIMHOT'0 MOKapaHHA 3a Ty CaMy 3JI0YWHHY OBE/IiHKY.

[lokapaHHa He 3a/eXUThb BiJ ¢akTy ekcmayatanii’l. [HKMMU cjaoBaMmu, s
3aBeplIeHHs 3JI0YWHY, NMOB’SI3aHOr0 3 TOPTiBJIEIO JIIDJbMU, HEOOOB'SI3KOBO, 11106
)KepTBa ToOPriBjai J0JbMU 0Oyja (GaKTUYHO eKCIJIyaTOBaHa, TOOTO mMijJaHa
NPUMYCOBiM MPOCTUTYILii, NPUMYCOBIi mpalli, pabCTBy, NMpaKTHUKaM, MOAIOGHUM [0
pabcTBa, MNiJiHEBUILHOMY CTaHy ab0 BHJAaJIEeHHI0O oOpraHiB. 3 orasgay Ha
iHCTpyMeHTa/JIbHUU 3B’130K MiXK TOPTiBJIEIO JIIOJAbMU Ta €KCIIyaTalli€lo, epeKTUBHE
IIOKapaHHA eKclJyaTanil He rapaHTye OJHOYAaCHOrO IOKapaHHA 3a TOPTiBJIO
JIIDIbMHY, 332 BUHSITKOM BUNAJKIB, KOJIM KOHKpeTHa popMa eKcryaTtalil per se €
3JI0UMHOM (HaNpHUKJaJ, IPUMYCOBe BH/IaJIeHHSI OpPraHiB), [0 Kapa€ETbCs 32 MeHLIe
[IOKapaHH4, HIXK TOpPriBjd JIIOAbMH. Y IIbOMYy BUNAAKY CJIiJ KapaTH JIMLIE 3JI0YHH,
NOB’SI3aHUM 3 TOPriBJE JIIOAbMH, 100 YHUKHYTH HAJAMIpHOTO MOABIMHOrO
IIOKapaHHA 3a Ty CaMy IPOTUIIPABHY NIOBE/IHKY.

3000B’s13aHHS KpUMiHaJ/li3yBaTU BKJIWOYAE y4acThb $SIK CIHiBy4aCHUKa y 3JI0YHHI,
opraHisaiio a60 KepiBHUITBO IHIIMMHU 0COOAMH [Jis BUMHEHHS 3JIOYUHY Ta,
BiZiNOBiIHO 10 6a30BHX MOHATH MPABOBOI CUCTEMH, 3aMaX HAa BUYMHEHHS 3JIOUUHY.
3000B’s13aHHS NOUIMPIOETHCA K Ha (Pi3UYHHUX, TaK i HA IOPUJUYHUX OCiO, X04a y
BUIIQJIKy OCTAHHIiX BCTAHOBJIEHA Bi/|OBiJa/bHICTL He O0OOB’SI3KOBO Ma€ OyTH
«KpuMiHanbHOMO». Chepa 3acTocyBaHHsA [IpoTokoay 06MexKye 3060B'13aHHSA 111010
KpUMiHasi3alil BUNAaJKaMy, KOJIU TOPriBJA JIIOABMU € TPaHCHALIOHAJBHOK 3a
CBOEI MNPHUPOJOI0 Ta 3a y4yaCTH OpraHi3oBaHOI 3JI0YMHHOI rpynu’?. Ase aHi
TPaHCHAL[iOHAJIbHICTb, aHi y4acTb Yy 3JI0YMHHIA oOpraHizalii He € eJieMeHTaMH

70 UNODC Legislative Guides, cited above, p. 268, and the Explanatory Report to the Council of
Europe Anti-Trafficking Convention, para. 249. See also Gallagher, cited above, pp. 80 and 81, for
other important criminal law related obligations deriving from the Palermo Protocol.

71 UNODC Legislative Guides, cited above, p. 269: “The offence defined in article 3 of the Protocol is
completed at a very early stage. No exploitation needs to take place.”

72 |In addition, States should adopt preventive and cooperative measures. Only three articles define
the status and rights of trafficked persons, but they are couched in aspirational terms.
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3J104MHY’3. ¥ cnpaBax Npo TpaHCHALiOHa/JIbHY eKCIJIyaTalilo CTaHAAapTH, AKi Cif
O6paTd [0 yBaru miJi 4yac BU3HAYE€HHSl TOTO, YU € CUTyallil eKCIJyaTali€l, €
CTaHJapTaMM KpaiHU I[epebyBaHHsS, a He KpaiHU NOXO/PKEHHs, iHaklie
3aJIMIIAETBCA CTUMYJI [0 3JI0YMHY. ICHyBaHHSA NMOTraHUX YMOB XUTTSA YU mpali abo
NOpYLIeHHs TPYZO0BOr0 3aKOHOJABCTBA B KpaiHi mepebyBaHHA €, Ge3nepedHo,
BarOMMM eJIEMEHTOM, L0 BKa3y€ Ha CUTYyalil0 eKCIyaTaliil.

21. 3arasowm, IlpoTokon He BUMarae, 1E6 eKclJyaTalis caMa mo cobi Oynaa
KpUMiHaJbHUM 3JI04MHOM. BiH He Hak/jazae o000B'sI3Ky KpUMiHa/i3yBaTu
NPUMYCOBY mpanio. Y 1nbOMy KOHTEKCTI CJiJ, 3a3HAa4YUTH, L0 He BCA NPUMYCOBaA
npains € pe3yJbTaTOM TOpriBji JoAbMU: 3a AaHuMU MOII, 6ausbko 20% yciei
IPUMYCOBOI Npalli € pe3yJbTaTOM TOPTiBJi JII0OAbMU. 3aKOHO/IABCTBO NPOTH Oy b-
SIKO1 eKCIIyaTallii Jiloel y IpUMYyCOBUX ab0 CX0KHX Ha pabCTBO YMOBaX SIK OKpeMe
IpaBONOPYLIEHHS O6y/ie HE0OXiJHUM He3aJIexKHO BiJ| TOTO, K JIIOJY OTPAIIAITD y
Iji yMOBH, TOOTO He3aJIe)KHO BiJi HasBHOCTi iHIIMX e/leMeHTIiB 3JI0UMHY TOPTiBJIi
JoabMu’4, Lle Takox BUMaraeTbCcs BUIlle3a3HAaY€HUMHU MIXKHApPOJAHHUMU NIPaBOBUMU
JIOKYMEHTaMHu 3 IpaB JIIOJUHMY, fKi YiTKO 3a60POHAITb BUKOPUCTAHHS pabCTBa,
No/i6HUX /10 pabCcTBa NPAaKTUK. Ta IPUMYCOBOI Mpalli.

III. PerioHa/ibHa peakiisg Ha NPUMMYCOBY IIpall0 Ta TOPriBJIIO JIIOABMH 3 Li€X0
MeTOmO (§§ 22 - 40)

A. 3azaavHi acnekmu (§§ 22 - 26)

22. CtaTtta 6 AMepHKaHCbKOI KOHBeHIil npaB JjwguHU (ACHR) 3a60poHsi€ Bci
dopmMu pabcTBa, NIPUMYCOBE MifHEBIIbHE NepeOyBaHHS, pab0OTOPTiB/I0, TOPTiBJIO
KIHKaM{ Ta NPUMYCOBY ab0 000B'I3KOBY Hpaljo. Y TUX KpaiHax, e NOKapaHHAM,
BCTAHOBJIEHMM 3a IeBHi 3JI0YMHHM, € N030aBJeHHs BOJi i3 3ajJy4eHHAM [0
IPHUMYCOBUX POOIT, BUKOHAHHS TAKOTO NOKapaHHs, NPU3HAYE€HOT0 KOMIIETEHTHUM
CyZi0M, J103BOJISIETHCS, ajle MPU [[bOMY «IIPUMYCOBa Ipals He TOBUHHA HETAaTUBHO
BIIMBATU Ha TifiHicTb a60 ¢$i3uyHi uu iHTeseKTya/bHI 3Ai6HOCTI yB'iI3HeHUx». Lle
NOJIOXKEHHSI TAaKOX BUKJIIOYAJO MeBHI GOpMU poOOTU UM CAYyXKOU 31 3HAYEHHS
NpHUMycoBOi 4M 060B'si3koBoi mpamni’>. Crarta 27 (2) He AOMYyCKae Oy/b-IKHUX

73 See the UNODC Legislative Guides, cited above, p. 259 (“In the case of trafficking in persons,
domestic offences should apply even where transnationality and the involvement of organised
criminal groups do not exist.”), and pp. 275-276.

74 UNODC Model Law, cited above, p. 35. See also The Miami Declaration of Principles on Human
Trafficking (Feb. 10, 2005), 1 Intercultural Human Rights L. Rev. 11 (2006).

7> See Inter-American Court of Human Rights, Case of the Ituango Massacres vs Colombia, Series C
No. 148, 1 July 2006, paras. 154-168, which applied the criteria of Article 2(1) of ILO Convention No.
29, and Inter-American Commission on Human Rights, Captive Communities: Situation of the Guarani
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BiAICTYyIB Bif| Lli€] 3a00pOHH, Y TOMY YHMCJIi Mij] Yac BikHU, CyCNiJIbHOI HEOE3MEeKU YU
iHIIOl HaA3BUYAMHOI cUTYyallii, ika 3arpoKy€e He3aJIeXKHOCTI 4u 6e3meli JepKaBu-
y4YacCHUIL.

23. Y crarri 7 MixaMepuKaHCbKOI KOHBEHLII Mpo MDKHApOAHY TOPTiBJIIO
HenoBHOJITHIMU (Inter-American Convention on International Traffic in Minors)
JlepKaBU-y4acHUII 3000B’sI3a/UC BXUTHM ePeKTUBHUX 3axO/iB BifimoBiHO n0
CBOT'0 HalliOHAJIbHOI'0 3aKOHO/IaBCTBA /J151 3all06iraHHs Ta CyBOPOro NOKapaHHA 3a
BUKpa/leHHS, [lepeMillleHHs Y4 yTPUMaHHs#, ab0 cipoby BUKpa/leHHs, llepeMilljeHHs
Yyd yTPUMaHHA HENOBHOJIITHBOIO B IMPOTHUIPAaBHUX LiNAX ab0 He3aKOHHUMHU
3acobaMmu.

«He3akoHHa MeTa» BKJIIOYa€E inter alia MpOCTUTYIil0, CEKCya/libHY €KCIIyaTallilo,
ni/{HeBiJIbHE CTAaHOBUIIE ab0 Oy/b-SIKy iHILy MeTy, sika € HE3aKOHHOI0 K Y JlepKaBi
NOCTIKHOTO TMPOKMBAHHA HENOBHOJIITHBOIO, TaK 1 B JepxaBi-ydyacHuLi, Je
3HAXOJIUTbCSl HENMOBHOJIITHINA. «He3akoHHI 3acobu» OXOIIIOITh, Cepej, iHILIOro,
BUKpaJleHHd, lIaXxpalcTBO abo0 MpPUMYCOBY 3roAy, HaZaHHA abo OTpUMaHHS
He3aKOHHUX IlIaTexXiB abo MmiJbr A9 JOCATHEHHS 3roAu 6aTbKiB, oci6 abo
YCTAHOBH, fIKi OMIKYIOTbCSA JUTUHOM, a60 O6y/ib-sKi iHIli 3ac00H, HE3aKOHHI B O6y/b-
AaKii Jlep>kaBi MOCTIMHOTO MPOXXHMBAaHHSI HEMOBHOJIITHBOTO ab0 JeprKaBi-y4yacHUIL,
Jle mepebyBae HeMOBHOJITHIN. [loBe/iHKka 3 NPOTHNpPaBHO METOK He BUMAarae
BUKOPUCTAHHSI HE3aKOHHUX 3ac00iB, i HABMaKHU.

24. Crarta 5 AdpukaHcbkoi xapTii npaB JiwoguHu i HapofiB 1981 poky (ACHPR)
3abopoHsie Bci GopMHU eKcmiyaTallii Ta NPUHUKEHHS JIIOJAWHHU, 30KpeMa pabCTBO,
paboTopriB/lo, KaTyBaHHSl, >KOPCTOKe, HEJIOJCbKe abo Take, 1[0 NPUHUKYE
riIHICTB, TOKapaHHA Ta NOBoMKeHH4 (Every individual shall have the right to the respect
of the dignity inherent in a human being and to the recognition of his legal status. All forms of
exploitation and degradation of man, particularly slavery, slave trade, torture, cruel, inhuman
or degrading punishment and treatment shall be prohibited)s.

Y pimeHHi 1Wo40 3BUYaEBOI NpakTUKUW wahiya a6o sadaka Cypn ExoHoMiuHOTO
cniBToBapucTBa 3axijHoadpprkaHCbKUX JepxkaB (EKOBAC) 3a3HauuB HaCTyIHe:
«3rifHO 3 KpUMiHaJbHUM 3aKOHOJaBcTBOM Hirepy, Ak i B MiXHapoJgHUX
JIOKyMeHTax, 3a00poHa Ta 3HUIEHHS pabCcTBa € aGCOJMIOTHUMHU Ta MNOMIMPIOIOTHCS
Ha rpOMaZCbKUM nopsafokK. Ak 3a3HadyeHo MixkHapoguum cygoMm OOH y piuteHHi y

Indigenous People and Contemporary Forms of Slavery in the Bolivian Chaco, OEA/SER.L/v/ii, Doc. 58,
24 December 2009, p. 27, which referred to the same criteria in substance.

76 See Malawi African Association and Others v. Mauritania, African Commission on Human and
Peoples' Rights, Comm. Nos. 54/91, 61/91, 98/93, 164/97 a 196/97 and 210/98 (2000), para. 135,
where there was a violation of article 5 of the Charter due to practices analogous to slavery. The
Commission emphasised that unremunerated work is tantamount to a violation of the right to
respect for the dignity inherent in the human being.
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cunpaBi Barcelona Traction (5 smwoTtoro 1970 poky), «BuUBeJeHHs pabcTBa mo3a
3aKOHOM € 000B’I3KOM erga omnes, IOKJIaJleHUM Ha BCi iepKaBHi opraHu»”’’.

CratTa 15 AdpukaHcbkoi xapTii npaB i go6pobyTy autuHu 1990 poky (ACRWC)
3axulllajia KOXXHY JUTUHY BiJi ycix $opM eKOHOMIiuHOI ekcmyaTanii Ta Bif
BUKOHAaHHS Oy/ib-IKOi pOOOTH, siKa MOXXe OyTu Hebe3leuyHO abo 3aBakaTH
¢$iznyHOMY, pO3yMOBOMY, [yXOBHOMY, MOpPaJbHOMYy YH COLiaJIbHOMY PO3BUTKY
JUTUHU. BoHa TakoX 3000B’si3a/1a JAeprKaBU-Y4YacCHUII BXKUTH BCiX BifimOBiHUX
3aKOHOJIaBYMX Ta aJMiHICTpaTUBHUX 3axoAiB /sl 3abe3MeyeHHs MOBHOTO
BUKOHAHHS L€l CTATTIi, AKa OXOILIIOE K 0iniHUM, Tak i HepopMalbHUN CEKTOPHU
3aUHATOCTI.

Bepyuu 10 yBaru BiAnoBiHI noJyioxkeHHA JoKyMeHTiB MOII, 1o cTocyroThca fiTeH,
Jlep>kaBU-y4acHU1i, 30kpeMa, (a) nepejbavyaloTb 3aKOHOJABCTBOM MiHiMaslbHY
3apobiTHY miaTy /s 6yAb-siKoi po6oTH; (b) 3a6e3ne4y0Th HaJIeKHE peryJloBaHHS
yacy Ta yMOB HalMy; (c) nepenbavyaroTh Bi/IMOBiAHI MOKapaHHS YU iHIII caHKLII A5
3abe3nedyeHHss epeKTUBHOIO BUKOHAHHA L€l cTaTTi; (d) copuUslOTh NOUIMPEHHIO
iHpopMmallii npo HebGe3neKy AUTAYOI npali cepe, yCiX BEPCTB CYCMibCTBA.

HemopaBHo crtattd 9 Apab6cbkoi xaptii npaB sawoauau 2004 poky (ArCHR)
3a60pOHMJIA TOPTiBJIIO JIIOJACbKUMU OpraHaMu Ta TOPTiBJIIO 3 METOX BUKOPUCTAHHS
MeJMYHUX eKCllepUMeHTiB, a ctaTTsa 10 XaprTii 3a6opoHua «yci popmu pabcTBa Ta
TOPTiBJI JIIOAbMU» 78,

Hapeiuri, cratTsa 9-1(d) KonBenuii ApprkaHcbkoro Coro3y Mpo 3aXycT Ta JONOMOTY
BHYTpPIlIHbO NepeMilleHUM oco6aM B Adpull 3axuilae mnpaBo LUX 0Ci6 He
nigaBaTUCA NMPUMYCOBIKW npaui (... sexual and gender based violence in all its forms,
notably rape, enforced prostitution, sexual exploitation and harmful practices, slavery,
recruitment of children and their use in hostilities, forced labour and human trafficking and

smuggling).

25. Cratrta 4 KouBenuii CH/| 3a6opoHsina pabcTBO, MiiHEBIIbHE CTAHOBHILE Ta
IPHMMYCOBY Y4 0OOB'SI3KOBY Mpaljlo, ajie BUKJ/YaJja 3i 3HaYeHHS LbOr0 TepMiHy
neBHi dopmu npaui yu cayx6u. Ctattsa 35 He Aonyckana 6yAb-sIKUX BiICTYHIB BiJ
crarTi 4 (maparpad 1) - 3a6opoHa TopTyp i mifiHeBibHOrO ctany. ¥ CH/| Takox
3aTBepakeHo [IporpaMy cniBpo6iTHULITBA ¥ chepi npoTuUAii TOpriBji J0AbMH Ha

77 ECOWAS Court of Justice, Hadijatou Mani Koraou v. Republic of Niger, ECW/CCJ/JUD/06/08 (27
October 2008), para. 81.

78 The Council of the Arab Ministers of Justice in 2005 and the Council of the Arab Ministers of
Interior in 2006, had already adopted the Arab Guiding Law on Human Trafficking (Model Law to
Combat the Crime of Trafficking in Persons), which followed the definition on trafficking contained in
the Palermo Protocol.
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2010-2012 poku Ta MopenbHe 3akoHogaBcTBOo CH/17°. YV kBiTHI 2012 poky Paza
€sponuy, Opranizanis 3 06e3nekd Ta chniBpobiTHunTBa B €EBpomi (OBCE),
MixknapaiamenTcbka acamb6sies CHJI ta BukonaBuuih komiter CH/l chisnbHO
opraHizyBasii Kpyryiuii cTin 3 nuTaHb 60poTh6U 3 TopriBieto JwoabMu. [leTepbypr,
Pocilicbka ®@epnepaniad. Kpyrauil cTisn cTBOpUB HOBY IIaTPOpPMy [Jisi PO3BUTKY
cuniBnpari mixk Pagoto €8ponu, OBCE Ta CH/I 3 MeTo0 360py Ta 06MiHy NepeioBUM
JOCBiJIOM.

Cratta 5 KouBenuii ACEAH npo 6opoTb0y 3 TopriBjew JHOJAbMH, 0COOJHUBO
kiHkamMu Ta JitbMu (ACTIP), sika uje He Haby/ja 4YMWHHOCTI, BCTaHOBMJIA
3000B’s13aHHS1 KpUMiHaJ/i3yBaTU TOPTIBJIO JIOJbMH 3 TUM CaMUM 006CAroM, 10 U
[TanepMcbkuid npoToKoJ81.

26. [ToniTnuHi 3060B’s13aHHS OBCE 11010 60pOTHOU 3 TOPTiBJIEIO JIOAbMU, TPUHHATI
3 2000 pokKy KOHCeHCycOM Ha WOpiyHUX 3acisaHHAX Paau wminictpiB OBCE Ta
y3TOoJKeHi JiepKaBaMU-y4aCHULAMH, CTAaHOBJATh KOMIIJIEKCHY MOJIITUYHY OCHOBY
Juisg aid npotu Ttoprieai jwoabmudl. Y 2003 poui OBCE cxBanuna IlnaH gk 3
60poTbOU 3 TOpriB/iew JWOABMH Ta CTBOpW/a odic i mocagy creuiajJbHOTO
npeACTaBHUKA Ta KOOPJWHATOpa 3 MUTaHb OGOPOTHOU 3 TOPTriBJIEI JIIOJbMH, 11100
JIOIOMOI'TH  Jlep>KaBaM-y4yacHULISIM pO3pOOMTH Ta peasizyBaTu eQdeKTUBHY
NOJIITUKY.

B. Y mexcax €sponelicbkozo Coro3y (§§ 27 - 31)

27. Y €sponelicbkoMy Co03i TOpriBJAK JIIOABMH CHOYATKy acOL|lOBaIMd 3
IPUMYCOBOK MPOCTUTYLIE Ta CEKCYaJIbHOK eKCIIyaTallield HeNmOBHOJIITHIX.
JonaTtok 1o KonBeHii EBponosy®3 Bxke MiCTUB Take BU3HAYE€HHS TOPTiBJIi JIIOJbMU
3 METOI0 CeKCyasIbHOI ekcItyaTauil: «Toprisig Jl0AbMU 03HAYaAE NiANOPALAKYBaHHA
0cobu peasibHiM | HE3aKOHHIM BJa/ji iIHIIMUX OCi6 LIJISIXOM 3aCTOCYBaHHS HAaCUJIbCTBA,
norpo3 abo 3JIOBXKMBaHHS BJIaZi0l0, abo IHTpPUrM 3 MeETOW eKCIyaTalil
npocTUTYyLii, pOopM ceKcyasbHOI eKCIJlyaTallii Ta HamajJy Ha HEMOBHOJITHIX abo
TOPTiBJIi IOKUHYTUMHU AITbMU».

72 The CIS member States are Azerbaijan, Armenia, Belarus, Kazakhstan, Kyrgyzstan, Moldova, Russia,
Tajikistan and Uzbekistan. Turkmenistan and Ukraine are associate States.

80 The Proceedings of the Round Table were published and are available on line.

81 |n Asia, the fight against trafficking had been focused until recently on trafficking for forced
prostitution (see the SAARC Convention on Preventing and Combating Trafficking in Women and
Children for Prostitution, and United Nations Economic and Social Commission for Asia and the
Pacific, Combating Human Trafficking in Asia: A Resource Guide to International and Regional Legal
Instruments, Political Commitments and Recommended Practices, 2003). As mentioned earlier, this
subject lies outside the scope of this opinion.

82 The OSCE has 57 participating States from Europe, Central Asia and North America.

83 Council Act of 26 July 1995 drawing up the Convention on the Establishment of a European Police
Office.
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28. 18 ciuHa 1996 poky E€BponeWCbKUW NapJaMeHT yXBaJuB Pe3osowniro mnpo
TopriBaw JawabMU. HactynmHoro poky Paga €EBponencbkoro Corwo3y npurHsaaa
CninbHy airo 97/154/JHA Big 24 nwotoro 1997 poky wmo/fo Aiil o0 60poTh6U 3
TOPTriBJIEK JIDJbMHU Ta CEKCYyaJIbHOK EeKCIIyaTali€lo AiTel, y AKIA HAeTbCA Npo
«OyAb-AKy NMOBEAIHKY, fIKa COpUs€e B'I37ly, TPAaH3UTY» Yepe3 TEPUTOPIlo JeprKaBu-
YyJieHa, NPO>KMBaHHSA Ha Hill a60 BUi3/| 3 Hel 3 METOI0 OTPUMAHHS PUOYTKY 3 METOIO
CeKCyaJIbHOI eKcIyaTalii abo HacUJIbCTBA 1[0/I0 BTTHYTHUX AOPOCIUX abo JiTeil»
(trafficking means any behaviour which facilitates the entry into, transit through, residence in
or exit from the territory of a Member State, for the purposes set out in point B (b) and (d)).

29. Ilicna 3a6oponu Toprisai sitoabMu ctatTero 5 (3) XapTii EC npo ocHOBHI MpaBa,
Pana €Bponeiicbkoro Cor3y cxBanuiaa Pamkose pimtenHs Big 19 simnasa 2002 poky
npo 60poThOY 3 TOpTiBJEl0 JIIOJbMY, siKe 3aMiHu/I0 CiisnibHy Aito 97 /154 /JHA Bif 24
awTtoro 1997 poky®*. 3060B’si3aHHSI KpUMiHaJli3yBaTU TOPTiBJAK JIOJAbMU 0YJ0
3MO/leJIb0OBAaHO Ha OCHOBI [laslepMCcbKOro NpOTOKOJY 3 HACTYIIHUMHU BiANOBIJHUMU
BiIMIHHOCTAMU: YPa3JIMBICTb BU3HAYa/1acd AK CUTYyallid, «AKa € TAKOO, 1110 JIIDAUHA
He Ma€ peasibHOI Ta NPUMHATHOI aJlbTEPHATUBH, OKPIM fIK MigJaTHUCA HACUIbCTBY»
(there is an abuse of authority or of a position of vulnerability, which is such that the
person has no real and acceptable alternative but to submit to the abuse involved);
BUYEPIHUH MepesiiK Lisield aklii BK/IYaB IPUMYCOBi po60TH Ta nopHorpadito, ane
He BUJIYYEHHS OpraHiB; 0yJio BBEJ|eHO NMPABWJIO NP0 NPONOPLIHHUY i CTPUMYOUU
XapakTep IMOKapaHb; a TakKoX OyJMU MepeabadyeHi 3JI0YMHU MPU OOTIKYHOUUX
obCcTaBUHaX.

30. Kinbka pokiB notomy /JlupektrBa 2004/81/€C BcTaHOBU/IA TPAaBOBi paMKHU s
HaJlaHHSA [,03BOJIIB Ha NPOXKMBAHHA 0cobaM, fAKi He € yieHaMu €C Ta BojHOYacC €
>KepTBaMH TOPTiBJi JoapbMu®®, a JupektuBa 2009/52/€C okpecauia paMKu AJs
Jlep>KaB-4JIeHiB 110JI0 3aCTOCYBaHHSI CaHKIiM [0 pob60To/aBIiB, sKi CBilOMO
HeJlerajibHO MpaleBJIallITOBYIOTh NpaliBHUKIB 3 TpeTiX KpaiH®e.

Y 2010 poui €Bponeiicbka Komicisa npusHauunia Koopgunartopa €C 3 60poTh6M 3
TopriBjer JwAbMU (the EU Anti-Trafficking Coordinator), 1106 NOKpaUATH
KOOpJMHaLilo MiDX iHcTUTyLisMu E€C, MOro areHuisiMu, Jep:KaBaMHU-4JieHAaMHU Ta
MDDKHapOJHHUMHU aKTOPAMHU y BIPOBA/PKEHHI 3aKOHO/IAaBCTBA Ta NoJiTUKU EC npoTu

84 2002/629/JHA: Council Framework Decision of 19 July 2002 on combating trafficking in human
beings

85 Council Directive 2004/81/EC of 29 April 2004 on the residence permit issued to third-country
nationals who are victims of trafficking in human beings or who have been the subject of an action to
facilitate illegal immigration, who cooperate with the competent authorities.

86 Directive 2009/52/EC of the European Parliament and of the Council of 18 June 2009 providing for
minimum standards on sanctions and measures against employers of illegally staying third-country
nationals.
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TOPTiBJi JOABMHY, MicaAA 3aKJAUMKYy Pesosronii €BponencbKoro mnapJjaMeHTy OpoO
3anob6iraHHs TOPTiBJIi JIIOAbMH, 3aTBEPXKEHOT'O TOT0 XK POKYS7.

31. Hapewrri, Directive 2011/36/EU npo 3anobiraHHs i 60poTb0y 3 TOpriBjer
JIOAbMU Ta 3axucT I KepTB 3amiHuiIa PaMkoBe pimeHHs%8, npuilHABIIU
KOMILJIEKCHUM, LIJIICHUA Ta «HU3bKONOPOTrOBUK» MiAXiJ A0 MNpaB JOAWHU [0
60poTHOU 3 TOpriBJE JIIOAbMU, a TAKOXK «KOHTEKCTyaJlbHe», «TeHJlepHe» Ta
«AUTSAYE» PO3YMiHHSA pPi3HUX GOPM TOPTiBJIi JIOABMU Ta CIPSIMOBAHICTb Ha Te, 111006
KoxxHa ¢popma 6opoJiacs 3a JONOMOror Halbibil epeKTUBHUX 3ax0iB%.

HaliBaxx/iMBilIUM HOBOBBeJleHHSAM J[UpeKTUBU OyJsi0 Ii HIMpIlle HNOHSTTS TOPTiBJIi
JIIDJbMH, SIK NOPIBHATU 3 PaMKOBUM pillleHHAM, SIKe BKJ/IIOYaJI0 A0JaTKOBI dopmu
iJlecnpsIMOBaHOI eKcIJyaTallii, Taki fK MNOpPUMycoBe XKebpalTBO, MNPUMYyCOBa
3JI0YMHHA JilJIbHICTD (K y BUNAAKY inter alia KUIIeHbKOBUX KPaAiKOK, KPaJ[iP)KKU 3
Mara3uHiB, TOPTiBJiSi HAPKOTHKAMU Ta iHIII MOAIOHI Aii, Ki Ni/IAraloTh NOKapaHHIO
Ta nepejbaydarTb GpiHaHCOBY BUTO/ly), IPUMYCOBE BUJAJIEHHS OPraHiB, HE3aKOHHE
YCUHOBJIEHHS 200 MPUMYCOBHUH 1LJII06.

Oppasy nicas ny6usikauii lupekTuBu 6yJio 3anoyaTkoBaHo Ctparterito €C o0
BUKOpiHeHHd TopribJi jroabMu Ha 2012 - 2016 pokwu.

C. Y mexcax Padu €eponu (§§ 32 - 40)
32. KonBeHnuisg 1950 poky 3a60opoHsie pabcTBO Ta mifjHeBibHe cTaHoBULEe?’. BoHa
TaK0X 3a00pOHSIE MPUMYCOBY Ta 000B'I3KOBY Mpaljlo, BUKJOUYalOUU NMeBHI Gpopmu

pO6OTH Ta CYKO0U 3 1bOro TepMiHy“L

Y 3nakoBi# cupaBi Van der Mussele®? €ECIIJI 3a3HauuB, 110 Lieil naparpad «He Ma€ Ha
MeTi «OOMEeXWUTH» 3[iMCHEeHHS I[paBa, TrapaHTOBAHOro MyHKTOM 2, a

87 See also European Parliament resolution of 17 January 2006 on strategies to prevent the trafficking
of women and children who are vulnerable to sexual exploitation; and European Parliament
recommendation to the Council on fighting trafficking in human beings — an integrated approach and
proposals for an action plan (2006/2078(INI)).

88 2002/629/JHA: Council Framework Decision of 19 July

8 Directive 2011/36/EU of the European Parliament and of the Council of 5 April 2011 on preventing
and combating trafficking in human beings and protecting its victims, and replacing Council
Framework Decision 2002/629/JHA. See the very useful Joint UN Commentary on the EU Directive —
A Human Rights-Based Approach, 2011, on the “low threshold approach” towards addressing the
assistance and protection needs of victims in cases where trafficking cannot be proven by the
criminal justice system.

% In the Travaux préparatoires de I'article 4 de la Convention, DH(62) 10, 16 November 1962, p. 16,
reference is made to servitude as “a more general idea covering all possible forms of man’s
domination of man”. This passage is taken from the commentary to the ICCPR draft prepared by the
UN Secretary General in 1955.

%1 In the Travaux préparatoires, reference was made to the definition of the 1930 ILO Convention,
which “was not considered entirely satisfactory for inclusion in the covenant.” This passage was
taken from the commentary to the ICCPR draft.
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«pO3MeXyBaTU» CaM 3MICT LbOr0 IpaBa, OCKIJIbLKU BOHO CTAaHOBUTH €JVHeE LiiJe 3
INYHKTOM 2 i BKa3ye Ha Te, YOTO HE O3HA4Ya€ TePMiH «npumycosa abo 0608°s13k08a».
3Ba)Kal04M Ha lie, NYHKT 3 CJAYKUTb JONOMIXHUM 3aC000M JJ1f TJIyMauyeHHs NYHKTY
2. YoTupHu NiANyHKTH MYHKTY 3, HE3BAXKal0UM Ha IX Pi3HOMAHITTS, PYHTYIOTHCA Ha
KepiBHUX iJledx 3arajJbHOro iHTepecy, COLiaJIbHOI COJIILApHOCTI Ta TOro, WO €
HOpPMaJIbHUM 33 3BUYAWHOI'0 CTAaHY CIIPaB».

Cyn BusHaB BIiMB KonBenunil MOII N2 29 Ha ctraTTio 4 KoHBeH1il Ta 3a3Ha4uB, 1110
BU3HAUYeHHA TepMiHy «npumycoea abo 0608°s13ko8a npaysa» sik «0yab-1Koi pob0oTH
abo cayx6H, ika BUMAara€TbCs Bify OyAb-sK0I 0co6M Mij 3arpo3ow Oy/b-IKOT0
NOKapaHHs» i /i IKOro 3a3HayeHa 0co6a He 3alpoInoHyBaJsa cebe JOOPOBIILHOY,
MOX€e CTaTU BiJIpaBHOI TOYKOW JJisi TJyMadeHHs crtaTtTi 4 KoHBeHIii%.
BusHaBuiy, 10 po60oTa *0JHUM YHUHOM He 0O0MexXyeThbcs ¢isuyHow npauetn, Cyn
OLIiIHMB, Y4 MaJla Miclle «IpuMycoBa 4d 000B’si3koBa» mpalgd. Ha aymky cyay,
«Mepuui i3 UX NPUKMETHUKIB HaraZye npo ¢pisuyHi abo po3yMoBi 0OMeKeHHS,
dakTop, kUM, 6e3nepedyHo, 6yB BiAcyTHIiH y nii cnpasi. o cTocyeTbcs Apyroro
INpUKMETHHKA, TO BiH He MOXe CTOCyBaTUCA OyJAb-fAKOi (OpPMU IOPULHUYHOTO
IPUMYCY 4 3000B’s13aHH4. ... Te, 1[0 Ma€ OyTH, 1le pOOOTA, 1110 «KBUMATra€ThC... Hif
3arpo3010 6y/1b-IKOT0 MOKapaHHS», 2 TAKOXX BUKOHYEThCS MPOTH BOJIi 3aljiKaBJIeHO]
0co6H, TO6TO pobOTA, /IS IKOi BOHA «He 3aMpPOIOHYyBaJia cebe J06POBiIbHO» 5.

3a o6cTaBUH crnpaBu caM (aKT NonepesHbOI 3roiu 3assBHUKA He Jla€ MiAcTaB [/
BUCHOBKY, L0 MNOKJaJleHi Ha HbOro OOOB’AA3KM LI0J0 NMPaBOBOi JONOMOIM He
CTaHOBJIATH 000B’I3KOBY Npalo A4 el nyHkTy 2 ctaTTi 4 KonBenuii. Ha aymky
Cyny, HeoOXiZJHO TaKOXX BpaxoByBaTH iHIIi GaKTOPH, BKJIOUYHO 3 TUM, YU OYB TArap,
NOKJIaJIeHUU Ha 3afBHUKA, HENIPONOPLiMHUM.

Xoya omJlauyBaHa pob6OTa TaK0X MOXe KBaslidikyBaTUCAd $K MPUMycOBa YU
000B’si3KOBa mpallsd, BiJ[CyTHICTb BHUHAropoAu Ta BiJIIKOJyBaHHA BUTpaAT €
BaXKJIUBUM (HAKTOPOM MpPHU PO3IJiS/i TOTO, 0 € NponopuiiHuM. Takuil KpuTepi
nponopuivHocti He BigmoBizaB kpurepiaM KonBenuii MOIlI 1930 poxky.
He3Baxkaro4u Ha BiICYTHICTb BUHAropoJu Ta BifluKkoayBaHHSA BUTpAT, Cy/, BBaXKaB.,
1110 He 6yJ10 060B’I3KOBOI Mpalli 3 OrJisiAy Ha 06MeXKeHY KiJIbKiCTb po60YUX FOJUH, i
He pO3rJA/aB MUTAHHSA, YU NOIIMPIETHCHA NOHATTA «3BUYAMHHUX IPOMaJAHCHBKUX
000B’sI3KiB» Ha O0O0OOB’SI3KM, MOKJAaJIeHi Ha 0COOJIMBA KaTeropisi rpoMajisiH 3a
10Ca/I010, IKYy BOHU 3aliMal0Th, 60 QyHKIiSIMHU, SIKi BOHU NOKJIMKAaHI BUKOHYBaTH B
CYyCHiJIbCTBI.

92 \Van der Mussele v. Belgium, judgment of 23 November 1983, Series A, No.70, § 38.
93 Van der Mussele, cited above, § 32.
%4 Van der Mussele, cited above, § 33.
95 Van der Mussele, cited above, § 34.
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33. Crarta 1 (2) EBponelcbKoi coljiasibHOI XapTil TakoX 3a60pPOHSIE NPUMYCOBY
npaiito 3 Takor caMor cdepoto aii cratTi 4 KouBeHuii Ta crarti 2 Konsennii MOII
Ne 29 nmpo mpumycoBy mnpain?®. Ilig npuMycoBolo Mpalew po3yMi€TbCA «NPUMYC
6ydb-1K020 npayisHUKa 0o BUKOHAHHS pobomu ecynepey 1020 6aicaHHI I 6e3 11020
8I/1bHO 8UpaxceHoi 3200u»?7.

3abopoHa, 10 BCTaHOBJEeHaA y XapTii, npuMycoBoi abo 060B'sI3KOBOI mpali Moxe
OyTH MopylleHa, HAaNpPHUKJIa[, LIJISIXOM KPHUMIiHAJbHOTO MOKapaHHS MOPSKIB, SKi
3aJIMIIAIOTh CBOE MicClle, HABITh fAKILO Oe3MeKa Cy/Ha UM KUTTS 4 3/J0pOB's J10eil
Ha OOpTYy He 3arpoxyloTbh’®; 30600B’siI3aHHSI KaJ[pOBUX apMiiicbkux odinepis, ki
NPOMIIJIM KiJibKa MepioJiiB HAaBYaHHS, MPOUTH TepMiH 0O0B’I3KOBOI C/y:KO0H, IKUHU
MOXe TpuBaTu A0 25 pokiB??, abo BifMoOBa BiJ, mpaBa BUMaraTHl JJOCTPOKOBOTO
3BiJIbHEHHS, K10 BOHM He NOBEPHYTH Jep>KaBi NPUHAWUMHI 4YaCTUHY BapTiCTh iX
HaBYaHHS Ta HaB4YaHHA!%; 3aHA/TO HMIMPOKO BHU3HAYEHI MOBHOBAXXEHHS I11[0/10
MoO6isizalii MBIJILHOTO HaceJeHHSI B yMOBax Ha/3BUYaWHOTO CTaHy, TOOTO «B
Oyab-Kid HemepejbadeHil cuTyalii, 1[0 COPUYUHSE NOPYILIEHHS EKOHOMiKHU
KpaiHM Ta cycnisibctBa» 101, HeoOrpyHTOBaHMUM cTaxk JJisi 3aMiHM BiMCbKOBOI
cnyx6ul%2; mpaieB/salliTyBaHHS yB'SI3HEHUWX Ha NPUBATHUX MiJIPUEMCTBAX 6e3
3roJd yB'sI3HEHUX i B YMOBaX, 1[0 3HAYHO Bi/|pi3HAIOTbCS BiJ THUX, SKi 3a3BUYal
NOB’s3aHi 3 MNpPUBAaTHUMHU TPYJOBUMHU BigHOcHUHaAMU!03; TpPUTATHEHHS [0
HeollsIayyBaHOI Ipani NOpaliBHUKIB, fAKi BiJMOBJAITBCA BHUKOHYBAaTU CBOI
npodeciiiHi 060B's13KY; i «JOMaIIHE pabCcTBO»104,

34. CrarTta 19 KouBenuii Pagu €Bponu 2005 poky npo nNpoTH/it0 TOPriBJli JIIOJbMHU
BUMarae KpuMiHaJsiisalil NOBeJiHKH, SK BU3HAYEHO Y CTATTi 4, 1110 'PYyHTYETbCA Ha
crarti 3 [MasepMcbKoro mpoTokosy05. 3/104MH TOPTiBJIi JIIOJbMHU YiTKO BU3HAETbHCS
NOpPYIIEHHSAM MpPaB JIIOAWHHU i 3aCTOCOBYETLCS A0 BCiXx GOPM TOPriBJi JIIObMHU, K
HalliOHAJIbHOI, TaK i TpaHCHAlliOHA/JIbHOI, 3 3aKOHHUM B’i3/10M ab0 6€3 3aKOHHOTO
B'i3/ly Ta nepebyBaHHS B KpaiHax TPAaH3UTY UM NPU3HAYEHHS, HE3aJIEXKHO BiJl TOTO,
NOB’si3aHAa BOHA 3 OpPraHi30BaHOIO 3JIOUMHHICTIO yu Hil06. BkiitoyeHO moJiOXKeHHS
Ipo MOKapaHHS Ta OOTs/IUBI ¢opMH 3/i04MHY. [HIIOW BiAMiHHOIO pHCOIO €

9 ECSR Conclusions I, Statement of Interpretation on Article 1 § 2, p. 4.

97 ECSR Conclusions ll, p. 5.

%8 International Federation of Human Rights Leagues (FIDH) v. Greece, Complaint No. 7/2000,
Decision on the merits of 5 December 2000, § 22.

% International Federation of Human Rights Leagues (FIDH), cited above, § 21.

100 ECSR Conclusions 2004, Ireland, p. 260. It was also noted that the decision to grant early
retirement was left to the discretion of the Minister of Defence.

101 ECSR Conclusions XVI-1, Greece, p. 283. See also the ECSR Conclusions 2012 - Moldova - article 1-
2.

102 Quaker Council for European Affairs (QCEA) v. Greece, Complaint No. 8/2000, Decision on the
merits of 25 April 2001, §§ 23-25.

103 ECSR Conclusions XVI-1, Germany, pp. 242-243.

104 ECSR Conclusions 2012 - France - Article 1-2.

105 Explanatory Report to the Convention, para. 72.

106 |bid., para. 80.
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000B'AA3KOBICTh KpUMiHasi3alil THX, XTO CBiZJOMO KOPUCTYETbCSA MOCJAyramMmu
NOTEePIiJIUX.

KoHBeHL1isl Ipo 60poThOY 3 TOPriBJielo JIIOJAbMU OyJia MPUUHATA 3 METOK CIPUSHHS
nixoAy /[0 TOPriBji JOJbMH, OiJNbII OpPiEHTOBAHOMY Ha IMpaBa JIWOAWHU Ta
BpaxyBaHHIO TeHJepHUX MUTaHb i MoTpeb aiTed, Hix [lasepMcbKUil NMPOTOKOJI,
HaKJ/Ia/lalouu Ha JeprKaBU-Y4YacHUIli BUIi CTaHAAPTH IOA0 3anobiraHHs TOPTriBJIi
JIIDJbMHY, CIiBPOOITHUIITBO MiX JAep>KaBaMU-YYACHUISIMU, @ TAKOX 100 3aXUCTY
IpaB XepTB TOPTiBJI JIIOAbBMHY, BKJIKYAKYU Iepios BiLHOBJEHHA Ta PO3AYMIB,
BiZICYTHICTb MOKapaHHS, KOMIIEHCAllil0 Ta BiAIIKOAYBaHHS, sKi iM NOBUHHI OyTH
Ha/laHi, a TaK0X Ha/laHHS TaKKM >XepTBaM /|03B0JIy Ha NpoxxuBaHHA1Y7. BoHa Takox
3anpoBa/iujia MexaHi3aM MoHiTOpUHTY (GRETA).

35. CratTta 37 KouBeHuili Pagu €Bponu 2011 poky npo 3anob6iraHHs HaCUJIbCTBY
00 KIHOK i JJOMallHbOMY HAacCWJbCTBY Ta 60poTbby 3 HUMU (Convention on
preventing and combating violence against women and domestic violence)
BCTAHOBJIIOE 3000B’sI3aHHS KpPUMiHa/i3yBaTM HAaBMHUCHUH NPUMYCOBUH LLIIOO i
YMHCHE 3aMaHIOBaHHA J0pocjoro abo AUTUHM Ha Teputopito CTopoHH abo
Jlep>kaBH, iHII01 HiXK TOH, /e BOHa/BiH npoxuBaelos,

KonuBeHnisa Pagu €Bponu mnpo Toprieaw JawacbkuMu opraHamu 2014 poky
BiaxuadgeTbca Bif migxoay IlasepMcbKOro mpoToKoJy, poO3rJAJA4d «Mop2iesiio
JHOCLKUMU OP2AHAMU», A HE TOPTIBJIIO JIIOJIbMU 3 METOI0 BUJIyYeHHS opraHiB10.

Ha popaTok A0 1UX KOPCTKUX MpaBoBUX iHCTpyMeHTIB i KomiteT miHicTpiBl1?, i
[lapnamenTcbka acambusiess Pagu €Bponulll 3o0cepeaunu cBow yBary Ha

107 Explanatory Report to the Convention, para. 87.

108 CETS No. 210.

109 CETS No. 216. The UN Special Rapporteur on Trafficking in Persons has expressed concern about
this convention’s failure to integrate the relevant practices within the broader conceptual and
normative framework of the Trafficking in Persons Protocol and the possible lowering of victim
protection and assistance standards as a consequence (UN Doc. A/68/256, 2 Aug. 2013, paras. 64, 65,
100).

110 see Recommendation No. R (91) 11 on sexual exploitation, pornography and prostitution of, and
trafficking in, children and young adults; and Recommendation No. R (2000) 11 on action against
trafficking in human beings for the purpose of sexual exploitation.

111 see Recommendation 1325 (1997) on traffic in women and forced prostitution in Council of
Europe member states; Recommendation 1523 (2001) on domestic slavery; Recommendation 1526
(2001) on a campaign against trafficking in minors to put a stop to the east European route: the
example of Moldova; Recommendation 1545 (2002) on a campaign against trafficking in women;
Recommendation 1610 (2003) on migration connected with trafficking in women and prostitution;
and PACE Recommendation 1663 (2004) on domestic slavery: servitude, au pairs and mail-order
brides.
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JIOMalllHbOMY pabCTBi, NPMMYCOBOMY IIJII06I Ta TOPTiBJi JII0AbMH, HAMOJISATAIOUM HA
HeOoOXi/THOCTI BKJIIOYUTH iX 10 KpUMiHAJbHUX KOJEKCIB Jlep>KaB-y4aCHUILb.

36. Y NMOBHIU BiANOBIAHOCTI 3 UMU cTaHAapTaMu Cyj Hell0JaBHO MiJKpeCIUB
)KUTTEBO BaXX/IMBE 3HAyeHHS1 OOpPOTHOM SIK 3 MPUMYCOBOK Mpalel, Tak i 3
TOPTIBJIEIO JIIOAbMHU 3 LIIEI0 METOIO.

Y cnpagi «Siliadin» MlanaTta fiiiiia BUCHOBKY 3i cTaTTi 4 KoHBeH1Iil Npo NO3UTUBHE
3000B'sI3aHHA Jlep:KaB-y4aCHHUIb 3allPOBAaJUTH MOJIOKEHHS KPUMiHaJbHOI'O MpaBa
[ TOKapaHHA 3a fAii, 3raflaHi B LbOMY IOJIOKEHHI, i 3acTOCOBYBaTU IX Ha
npakTuiillz,

Cratta 4 KoHBeHuil nepejbadyae He Juile BEPTUKaJIbHUM BIJIUB Ha JleprKaBU-
yYacHHLi, a 1 TOPU30HTAJIbHUU BIJIUB y NMpUBaTHIA chepi. ¥ cuTyanii, koau Bifj
3assBHMKA BUMara/ii BUKOHYBaTH IPUMYCOBY NpaLlo Maike 15 rouH Ha JieHb, CiM
JIHIB Ha TWx/JeHb, [lasaTa Aidla BUCHOBKY, 110 pO3IJisiiyBaHa ClipaBa He OyJia
CUTYyalli€el0 pabCcTBa «y HaJIeXKHOMY pPO3yMiHHI, IHIIMMU cj10BaMu, naH i maHi b.
CKOpHUCTaJIacd CIpPaBXHIM IpaBOM 3aKOHHOI BJIACHOCTI Ha Hel, TaKUM YUHOM
3BOJISAYM 11 10 CTAaTyCy «06'eKTa»» 113,

Takum yuHoM, [lanata Taymauyuna KoHBeHIilo mpo pa6cTtBo 1926 poKy BY3bKO,
OCKiZIbKM BKa3aHa KoHBeHI|isi He 00MeXye MOHATTS pabCcTBa de jure «CIpaBXXHIM
IpaBOM 3aKOHHOI BJIACHOCTi Ha» iHIIy 0co0y, ajie BKJOYaE de facto «yMOBy» OyTH
nigaaHoro 3JiiCHEeHHIO BJIaAy, TOJAi6HOI 10 BJaCHOCTI.

Oxkpim nporo, [lasaTa BU3Ha4YWIa N036aBJEHHS 3assBHUKA 0COOMCTOI aBTOHOMII SIK
nionesinbHe cmaHvosuuje'*, EneMeHT 3a/eXHOCTI BUILJIMBAB 3 TOro (akrTy, L0
«3asiBHUKY, IKMW 005IBCS1 OYTH 3aapelITOBAaHUM MOJIiLi€l0, Hi B IKOMY pa3i He 6yJi0
Jl03BOJIEHO BUXOJUTH 3 [JOMy, 32 BUHAATKOM TOTO, 11106 OpaTH AiTed Ha 3aHATTH Ta
pi3Hi 3axoau. TakuM 4YMHOM, y Hei He OyJi0 Hi CBOOOJU MepecyBaHHS, Hi BiJIbHOTO
gacy»115,

112 Sjliadin, cited above, §§ 89 and 112.

113 Sjliadin, cited above, §§ 122 and 124. See also C.N. v. the United Kingdom, cited above, § 66, C.N.
and V. v. France, cited above, § 105, and Kawogo v. the United Kingdom (dec.), 3 September 2013.

114 The European Commission of Human Rights had regarded servitude as having to live and work on
another person’s property and perform certain services for them, whether paid or unpaid, together
with being unable to alter one’s condition (application no. 7906/77, DR 17, p. 59; see also the
Commission’s report in the Van Droogenbroeck case of 9 July 1980, Series B, Vol. 44, p. 30,
paragraphs 78 to 80). The Chamber adhered to this conception in paragraph 123 of Siliadin, but
added in § 124, that servitude was characterised as “an obligation to provide one’s services that is
imposed by the use of coercion, and is to be linked with the concept of “slavery”” and thus dropping
the space element of the European Commission’s concept. The Explanatory Report to the Council of
Europe Anti-Trafficking Convention, para. 95, takes a slightly different position, stating that this
“particularly serious form of denial of freedom” is to be regarded as “a particular form of slavery,
differing from it less in character than in degree.”

115 Siliadin, cited above, § 123.
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37. Y cnpasi «Rantsev»116 [lanata fjiilijia BUCHOBKY, L0 caMa TOPTIBJIS JIIOAbMU Y
3HavyeHHi ctatTi 3(a) [lanepMmcbkoro mpoTtokosy Ta crtaTtti 4(a) KonBeHujii mpo
60poThOy 3 TOpriBJelo JOJbMU Nianazac nif aito cratti 4 KouBenuiill’. Ycranene
B Mi>KHapOJHOMY NpaBi BU3HAUYEHHS NOHATTS TOPTiBJIi JIIOJbMU 0YJI0 3aKPIiMJIeHO Y
KOHBEHIL[IMHOMY MpaBi.

38. Csify 3a3HAYUTH, 110 1 HOBATOPChKA 3asiBa He CYNIPOBO/KyBaJiacs MOSICHEHHAM
TOTO, IKKMi naparpad crtaTtti 4 KoHBeHIii 6YB 3aCTOCOBHUM A0 TOPTiBJIi JIIOABMH,
IO MOTJIO MaTH 3HadyeHHA [y nijied ctatTti 15 KoHBeHIl, OCKiJIbKH 11 CTaTTA
NOCUJIAEThCA yuile Ha NyHKT 1 crarTti 4 KonBeHuii. MoBuyaHHa [lasaTu 3 nporo
NPUBOAY MOXXHA MOBHICTIO 3p0O3yMITH JivlIle y CBITJi 11 iHIIOI Ay»e CMIJIUBOI 3aABU
npo Te, o ctaTtTs 4 KouBeH1ii «He nepe/ibavyae *KOJHUX MOJIOKEHb PO BUHATKY, i
»KOJIHI BifCTynu Bij, Hei He € JOMYyCTHMHMH BiANOBiAHO [0 MyHKTy 2 ctaTTi 15
KoHBeHIil HaBiTh pU BUHUKHEHHI HaJ3BUYalMHOI CUTYyalil, [0 3arPOXKYE KUTTIO
Hanii» 118,

Y rigHOMy noxBaJiy, nporpecuBHoMy TJyMadeHHi KonseHuii [lasaTa BiazMoBuUIacA
Bif, OyAb-sKOI BHYTPIilIHbOI HOPMATUBHOI iepapxil Mi>xk nyHkTtamMmu 1 Ta 2 crtaTTi 4
KoHBeHLlii, a TakoX Bij Oy/ib-KOi pi3HUIi B TPaKTyBaHHI LIMX MYHKTIB 3a YMOB
Ha/I3BUYAHMHOTr0 CTaHy YU OYy/[b-KUX IHIIMX BUHATKOBUX 00CTaBMH. TaKUM YHMHOM,
[lasiaTa He Jivile po3umuMpuia chepy 3acCTOCyBaHHS HOPMU PO 3a60pOHY cTaTTi 4
KoHBeHL1lii Ha TOPriBJIo JIOABMHY, ajie U Jlo/ia/1a 1[I0 HOBY 3a00POHHY HOPMY PEXKUMY
ctatTi 15 KonBeHuii.

Tnymauennsa IlasaTh BUKOPUCTOBYBaJsocs - 6e3 IIUTYBaHHA - y 3arajJbHOMY
koMeHTapi OOH 3 npaB JsiroguHu Ne 29 mo0 nporpecuBHOrO TJAyMadyeHHs CTaTTi
4(2) MIITTII y cBiTai Hewo/laBHbOI KoAu(ikalil 3/J04MHIB NPOTU JIOJACTBA Yy
PumMcbkomy ctatyTill®. OfHHUM i3 TakWUX 3JI0UMHIB € 3JI0UMH NOHEBO0/EHHS, AKUHN
BKJIOYAE IPUMYCOBY IIPALI0 Ta TOPTiBJIIO JOAbMHU 3 LIEI0 METOIO.

39. basyruuck Ha KoMIIeKCHOMY mifgxoAi [lanepmcbkoro npotokosy Ta KoHBeH1jil
Pagu €Bponu npo 60poThOy 3 TOpPriBje JW0OAbMHU 10 G60pPOTHOM 3 TOPTiBJIEIO
JIIDAbMH, IKUHN BKJIIOUAE 3aX0/IU 11010 3an0biraHHsa TOPTiBJi JIIOAbMU Ta 3aXUCTY
JKepTB, Ha J0JATOK [0 3aX0/iB 040 TOKapaHHA TOProBLiB JoAbMH, [lasnaTa mimia
Jlasii, Hi>k 3000B’s13aHHS 1040 KpUMiHasi3auii y cnpasi «Siliadin», niATBepAUBLIN
10 «3 MO0JIOXKEHb IUX JBOX JOKYMEHTIB YiTKO BUILJIUBAE, 110 [lOroBipHi JepxaBy,

116 Rantsev v. Cyprus and Russia, no. 25965/04, ECHR 2010 (extracts). When monitoring the parties to
the Anti-Trafficking Convention, GRETA takes account of the conclusions of this judgment in its
assessment (GRETA 5™ meeting Conclusions, 2010, para. 15).

117 Rantsey, cited above, § 282.

118 Rantsev, cited above, § 279.

119 UNHRC General Comment 29, cited above, paras. 11-12.
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BKJIIOYHO 3 MaiiKe BciMa JiepkaBaMu-4jeHaMUu Paau €Bponu, chopMyBaniu AYMKY
PO Te, 1110 JIKIIEe MOEJHAHHS 3aX0/1iB, CIPSIMOBAaHUX Ha BCi TPU acneKTH, MOXKe OyTH
epeKTUBHUM y 60pPOTHOI 3 TOPTriB/AsA JIOAbMU. ... O6CAT NO3UTUBHUX 3000B’sI3aHb,
110 BUIJIMBAWOTL i3 ctarTi 4 KoHBeHWil, caif po3risgnaTv B IbOMY MIHPIIOMY
KOHTEKCTi»120,

[lasiaTa AeTasbHO 3yNMHUJIACA Ha 3000B’I3aHHAX Jep>KaBU 11010 3aXUCTY KePTB.
Crarta 4 KoHBeHLIiI MOXXe BUMaraTy BiJi Jep>KaBU BXXUTHU ONEPAaTUBHUX 3aXOJiB
JUISl 3aXUCTY KepTB (MOTEeHLiMHUX XepPTB) TOPTiBJI JIIOAbMH, SKIO 32 06CTaBUH
KOHKPETHOI clpaBU 0OyJI0O MPOJEMOHCTPOBAHO, L0 Jiep:KaBHi OpraHu 3HajJu abo
NOBUHHI OYJIM 3HATHU NMPO «0OCTAaBUHU, SIKi BUKJIUKAIOTh AOCTOBIpHY MiZ03py, 110
ifeHTHdikoBaHa ocoba migmaBasacsad abo mnepebGyBasa miJ peasbHUM i
6e3nocepesiHiM pU3UKOM CTATH JKEPTBOK TOPLiBJAI UM eKcljyaTaliinl?l.
3000B'I3aHHA 10/I0 BXMUTTS ONEpPaTHBHUX 3ax0[iB Mae€, OJHAK, TJYMayHUTHUCH
TaKUM 4YHMHOM, 100 He MOKJ/JI3JaTH HEMOXJIMBHUU ab0 HENpOMOPILiMHUN TArap Ha
opraHu Byiajul?2,

Ha aymky [Tanaty, ctatTsa 4 KonBeH1ii Takox nepejbadae npoueaypHUNd 060B’130K
OpraHiB BJIaJ¥ 3 BJIACHOI iHIl[iaTUBH PO3CJilyBaTH CUTYyallil MIOTEeHLiMHOI TOPTriBJIi
awabMul?3, Hapeurti, y cBiTai npeam6ysiu o [lasepMcbKOro npoTOKOJy, Aep*KaBU-
YJIeHU TaKOX 3000B’fI3aHi y cHpaBaxXx NpO TPAHCKOPJAOHHY TOPTIiBJIK JIOJbMHU
epeKTHBHO CHiBIpalOBaTH 3 BiANOBIJHMMHU OpraHaMu IHIIMX 3alliKaBJIEHUX
JlepkaB y po3ciiflyBaHHI moAil, ki cTaaucs 3a Mexamu ix Tepurtopinl?4 [lanaTta
niIKpec/nia, uio 1e 3000B’s13aHHs [li€ He JIUILEe AJs1 NPUlMarvux depicas, TAaKuX sK
Kinp, i kpain noxodxcenns, sik-ot Pocis, a ¥ faia depacae mparHzumy. Taka cniBnpans
y ¢dopmaTi ABO- abo 6araTOCTOPOHHIX yroJi 0COGJMBO Baxk/IMBa MiX KpaiHamH,
3aJIy4eHUMU JI0 Pi3HUX eTalliB JIaHII0>KKa TOPTiBJIi JII0AbMU 125,

40. IlizcymMoBylOUM BUKJAJIEHE BHUIE, Jep:kaBU-yuyacHUli KoHBeHIii 3000B’s3aHi
KpHMiHaJi3yBaTH NPUMYCOBY ab0o 060B’SI3KOBY Mpaljl0 Ta TOPTiBJIO JIOAbMU. s
niseit cratti 4 KoHBeHIii mpuMycoBa Ta 060B’sI3KOBa Mpalsd 4Yu Cayxba Mae
TayMauuTucs y 3HadeHHi ctaTTi 2 KouBeHuii MOII 1930 poky sik 6yab-sika po6oTa
Yd Ccayx0a, siKka BHUMAaraeTbcs Bif Oy/b-KOi 0COOM MiJ 3arpo3oi0 OYAb-sKOTO
NOKapaHHs Ta 3a SIKy 3a3HayeHa 0coba He 3alpornoHyBaJja cebe A06POBiIbHO a6o,
Oy/ly4H 3a/Iy4eHOl0, BBAXKAE, 1110 BOHA HE MOKe 3aJUIIUTH il.

120 Rantsev, cited above, § 285.

121 Rantsev, cited above, § 286.

122 Rantsev, cited above, § 287.

123 Rantsev, cited above, § 288. On the empowerment of victims see L.E. v. Greece, no. 71545/12, 21
January 2016, and O.G.O. v. the United Kingdom (dec.), 18 February 2014.

124 Rantsev, cited above, § 289.

125 As had already been pointed out by the Office of the High Commissioner for Human Rights,
Recommended Principles and Guidelines, cited above.
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[IoHATTA CKJIaAA€ETbCA 3 JBOX BU3HAuaJIbHUX eJIEMEHTIB: 3aepo3a pobomodasys
NOKAPAHHAM Ta HedobposinbHe 3a/yYeHHs npayieHuka do npayi'?é, Hemae »<0HUX
BUMOT 1110/10 3aKOHHOCTI, TPUBAJIOCTi ab0 TSKKOCTI Mmpalii.

TakuMm 4MHOM, npHMycoBa Ipaus BKJ/IOYAE IOCTIMHY, BUNAJKOBY, TUMYaCOBY,
OKa3iliHy, HeO4iKyBaHy, epioINYHY, HEPETYISAPHY POOOTY a60 HEMOBHUM pOOOYUI
JleHb, TaK CaMO fIK i NPUMYyCOBYy po6GOTYy Ha BUPOOHHMLTBI, a TaK0X NPUMYCOBY
OPOCTUTYIil0, HNPUMYyCOBE KeOpalTBO, MPUMYCOBY 3JI0YMHHY [liSIJIbHICTb,
IPUMYyCOBE BUKOPUCTAHHS 0COOH y 30pOoHHOMY KOHQJIKTI, puTyasi abo ob6psfj,
NPpUMyCOBe BUKOPUCTAHHA KIHOK K CypOraTHUX MaTepiB, IPUMYCOBa BariTHICTb
Ta HeE3aKOHHE MPOBeIeHHS MeJUYHUX 0i0JIOTIYHUX JJOC/TI/I)KEHb OCOOU.

Buau noBeniHkuy, onucaHi y nyHKTI 3 cratTi 4 KoHBeHLii, po3MeXOBYHOTb
KoHUenuito KoHBeHIil Mpo MpUMycoBy 4u OOOB’SI3KOBY Mpalo i, 0TXe, MamThb
TJIyMauUTHCS 0OMEXKYBaJIbHO, Y CBiTJIi iMIiepaTuBHOI 3a60poHU cTaTTi 1 KoHBeH1il
PO CKacyBaHHS NpuMycoBoi npaui 1957 poky.

[I[puMycoBy mnpaL Ta TOPriBJK JWOAbMU 3 L€ METOKW He CJif MJIyTaTu 3
pabCcTBOM, iIHCTUTYTaMHU YU NPAKTUKOIO, MOAIOHUMHU [0 pabCcTBa, a60 Mi/JHEBIIbHUM
ctaHoM. He «Oyzap-sika mpuMycoBa Ipals € TOPriBJe JIIOAbMU», K I He «BCAKa
TOPriBJsA JIOJbMU € pabcTBOM». CJ1iJi YHUKATH IJUX ABOX MPOSIBIB TOrO, 110 0YJ0
Ha3BaHO «P03N0B3AHHAM ekcnayamayii» (exploitation creep)’?’. CaM npoluec TOpriBJi
JIIOAbMM € MiATOTOBYMM eTaloM MOoAaJbIIOl eKcIayaTauil, i ToMy BiH JOJA€ETHCA 1,0
KO>XHOI 3 TPbOX 3a00pOHEHUX Aiil y cTaTTi 4 KoHBeHI|l.

[Ipu yboMy MoOxe OyTH TOPTiBJSA JOABMU 6€3 MOJAJbIIOI eKClJayaTallii, TaKk caMo
K 1 eKcIyaTalisi 6e3 nonepeHboi TOPriBJIi J0AbMHU.

Toprisss a0bMU 3 METOI0 MPUMYCOBOI Npalli 3a60poHeHa MyHKTOM 2 CTaTTelo 4
KoHBeH1lii, OCKiJIbKM BOHA € MiAITOTOBYMM /0 3a00POHEHOI MOBEAIHKU 3JI0UMHHUM
AKTOM.

Kpim Toro, Bu/iBopeHHs1 [0 KpaiHH, Jle 0c06a CTUKAETHCS 3 PU3UKOM MPHUMYCOBOI
npaini abo TOpriB/i JOAbMHU 3 Li€0 MeTOW, BUK/JIWKAE MHUTAHHA BiJNOBIAHO [0
IIbOT'0 MOJIOXKEeHHS.

126 The ILO supervisory bodies have emphasised that, where work or services are imposed (for
instance, by exploiting the worker’s vulnerability) under the menace of detrimental consequences,
such exploitation ceases to be merely a situation of poor employment conditions and triggers the
protection of ILO Convention No. 29 (UNODC, The concept of “exploitation”, cited above, p. 31).

127 Janie Chuang, “Exploitation Creep and the Unmaking of Human Trafficking Law”, 108 (4) American
Journal of International Law (2014).
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JAnsa ginerd cratti 4 KoHBeHULIl TOPriB/0 JOABMU CaiJ TAYMa4uTU Yy 3HA4YEHHI
cratti 3(a) [anepmcbkoro npotokosy, ctaTTi 4(a) KonBeHnii Pagu €Bponu mpo
60poThOY 3 TOpriB/eto JoAbMU Ta cTaTTi 2 [lupekTuBu EBponelicbkoro Cow3y npo
3anobiraHHsa i 60poTbOy 3 TOpPriBJel JIIOJbMHU Ta 3aXWUCT XepPTB. AHI MpUMycoBa
npais, aHi TopriBias J0AbMU 3 Ii€l0 METOI per Se He MICTSITh NPUOYTKY,
KOMEpPLiMHOI'0 eJleMeHTY, TPaHCHALliOHAJbHOI'0O KOMIIOHEHTY, IepeTUHY KOpJOHY
YU 3B’SI3KYy 3 OpraHi30BaHOI0 3JI0YMHHICTIO.

Jnsa uineit crarti 4 KoHBeHLii pabcTBO c/iff TJyMayuTH y 3HaudeHHi ctaTTi [
KonBeHuii npo pa6cTtBOo, TOO6TO BOJIOAIHHA de jure abo de facto 3AilicHeHHS
NOBHOBaXXeHb HaJ, 000010, MOB’s13aHe 3 MpaBoM BJacHOCTi. Toprieasa nwaAbMU 3
MeTOl pabcTBa (BKJIIOYAOUM pabOTOpPriB/w) 3abopoHeHAa NyHKTOM 1 crtaTTi 4
KoHBeHii. BuiBopeHHs 10 KpaiHy, /e ocoba CTUKAETbCA 3 PU3UKOM pabcTBa abo
TOPTiBJi JIIOABMU 3 LI€I0 MeTOl, BUKJUKAE IUTAHHA BiANOBIAHO A0 LLOIO
N0JI0’KeHHA 128,

Jns pinen cratti 4 KoHBeH1ii nifHeBiJIbHE CTAHOBUIIE CJIiJ, TAYMAYUTH Y 3HA4YE€HHI
cratti 7 (b) [lomaTkoBoi KoHBeHI|ii Mpo ckacyBaHHs pabcTBa 1956 poky, sika
BU3HA4a€E KEPTB «Npakmuku, nodibHoi do pabcmea» (60oproBa KabaJa, KpinauTBo,
nifHeBiJbHI dopMu 1Oy Ta MNpoAaX abo YCUHOBJIEHHS [liTell 3 MeTolo
eKCIJIyaTaliil) K «0cobu nidHegiIbHO20 CMAHY».

He3akoHHe yCHMHOBJIEHHA JUTWHU 3 HaMipOM eKCIlJlyaTallil, 3a BUHAropoAy 4y Hi,
BKJIIOYEHO [0 L€l NpakTUKU y CBIiT/I [HTepnpeTauniiHUX NPUMITOK A0 travaux
préparatoires Ilanepmcbkoro npotokoay, [loscHroBanbHOI fonoBial KouBenuii Pagu
€Bponu npo 60poThOY 3 Toprisiaero g gbMu Ta JupektuBu €C 2011/36/€C.

TopriBsis a0ABMH 3 METOI MiZIKOPEHHS JIOAUHU pabcTBY (TOOTO Aii, moAibHI 10
pabcTBa) 3ab6opoHeHa nyHKTOM 1 ctaTTi 4 KoHBeHIil.

BujBopeHHs1 [0 KpaiHW, Jle 0coba CTUKAETbCS 3 PHU3UKOM MiAJaTUCA TaKOMY
pabcbKOMYy cTaTyCy abo CTaTH KePTBOI TOPTIBJI JIIOABMHU 3 1[i€I0 METOI0, BUKJIUKAE
NHATAHHA 33 UM [I0JIOXKEHHSAM.

Y KOHTEKCTi rOpu30HTaJbHOI0 3acTOCyBaHHA KoHBeHIil Jep>aBU 3000B’s13aHi He
JIYille KpUMiHa/i3yBaTU NPUMYCOBY IpaLl0 Ta TOPTiBJIK JIOJAbMHU 3 L€ METOIO,
NPUTATHYTHA A0 BiANOBIJAJBHOCTI MiJO3PIOBAHUX 3JI0YUHLIB Ta HAaZATH KepTBaM
MOXJIUBICTb OpaTH aKTUBHY y4yaCTb y KPUMiHaJbHOMY MNPOB3/KE€HHi, MpoTe M
3anobiraT¥ BUMHEHHIO 200 MOTBOPHOMY BYMHEHHIO 3JI0YMHIB 3 OOKY NMPUBATHUX
oci6. Take MiHapoJjHe MO3UTHBHE 3000B’SI3aHHS CJiJi BU3HATU TaKWUM, IO
Bij0O6paka€ MPUHLIMII 3BUYAEBOr0 MiDXXKHAPOJAHOIrO NMpaBa, 000B’I3KOBUU JJisl BCiX
JlepaKaB, 3BaXKal04YM Ha BXKe 3raJlaHy LIMPOKY Ta JAaBHI KOHCEHCYCHY NPAKTUKY Ta

128 |1n Barar v. Sweden (dec.), no. 42367/98, 19January 1999, the Court held that the expulsion of a
person to a State where he would be subjected to slavery might raise an issue under Article 4, but the
risk had not been substantiated.
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opinio juris, ak-oT [Jleknapanisg MOII 1998 poky Ta KepiBHI npyuHIMIN AOCTIIKEHHA
2011 poky (the 2011 Survey Guidelines), a Tako iHIII JOKYMEHTHU M’SIKOTO IIpaBa,
3a3HaueHi Buule. Kpim Toro, ne 3000B’si3aHHS € iMIEepaTHUBHOI HOPMOIO, IO
03HaAuae, 110 XKO/IHA iHIlla HOpMa Mi>KHAapO/IHOT0 260 HallioHAJILHOTO MPaBa He MOoXKe
BifcTynaTtu Bif Hboro, aK CyJ BUCYHYB y clipaBi «Rantsev», ik Bu3Hadyae ACHR Ta
BU3Hae UNHRC'?°. TakuM 4MHOM, iHEPTHICTb Jiep>KaBHU Vis-d-Vis TPUMYCOBOI npanji
Yd TOPTiBJi JIIOAbMU 3 METO NPUMYCOBOI Mpali € MOpyuleHHSM 3000B’siI3aHHSA
JepkaBu-ydacHulli. OkpecsieHHs1 Cy/loM MO3UTHUBHUX 3000B’s13aHb 11[0/10 60POTHOU
3 eKCIJIyaTali€l0 BUXOAUTb 3a paMKU TOPTLiBJi JIIOAbMHU, OCKIJIbKM HalliOHaJbHI
OpraHu BJIaJiM MOBUHHI BXXUTH PO3YMHHUX 3aXO/liB, 1106 «BUBECTU 0COOY 3 TaKoOi
CUTyalLil Y4 PU3UKY» CTATHA >KEPTBOK TOPriBJI JIIOABMU UM eKCIUIyaTauil Ta
«YHUKHYTH PU3UKY He6Ee3Me4YHOT0 MOBO/PKeHHA» 130,

APYTI'A YACTHUHA (§§ 41 - 59)

IV. 3060B’'13aHHs JepKaBu-Bignosigaya (§§ 41 - 52)

A. MixHapoaHe 3000B’si3aHHSI KpUMiHa/Ii3yBaTH MNPHUMYCOBY MNpani0 Ta
nepeciaiayBartu ii (§§ 41 - 42)

41. lloBOo/I>XeHHS 3 JIDJUHOIO SIK 3 paboM i TopriBJ/si pabaMu KapalThbCs BiANOBiHO
no cratTi 104 KpuMminanbHoro kozaekcy ABctpii (Sklavenhandel).

Cratta 104a KK kpuminanisye Toprisato nawabmu (Menschenhandel) 3 MeToo
ekcryaTaniil3l,

129 UNHRC General Comment No. 29, cited above, paras. 11-12. See also paragraph 3 of the Miami
Declaration, cited above.

130 See Osman v. the United Kingdom, 28 October 1998, § 115-17, Reports of Judgments and
Decisions 1998-VIIl, and Mahmut Kaya v. Turkey, no. 22535/93, § 115, ECHR 2000-IIl. It should be
noted that the Special Rapporteur on Torture expanded the definition of torture to include trafficking
as a form of torture in the private sphere (A/HRC/7/3, 15 January 2008, paras. 56-58).

131 See Arbeitsgruppe “Menschenhandel zum Zweck der Arbeitsausbeutung” des Bundesministeriums
flr Arbeit, Soziales and Konsumentenschutz, Bericht fiir die Jahre 2012-2014; Hajdu et al.,
Arbeitsausbeutung. Ein sozial-6konomisches Phdnomen?, Frauenhandel bzw. Menschenhandel zum
Zweck der Arbeitsausbeutung von Ungarinnen und Ungarn in Osterreich, Vienna, 2014; ACTnow,
Anti-child-trafficking, Rechtliche Herausforderung im Kampf gegen Kinderhandel, lexisnexis, 2013;
Zingerle and Alionis, Manner als Betroffene von Menschenhandel in Osterreich, 2013; Bericht des
Menschenrechtsbeirates zu Identifizierung und Schutz von Opfern des Menschenhandels, 2012; and
Planitzer and Sax, Combating THB for Labour Exploitation in Austria, in Rijken (ed.), Combating
Trafficking in Human Beings for Labour Exploitation, 2011, pp. 1-72.
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CtaTtTa 106a KK BU3Ha4ya€ 3JI04MHHICTb NPUMYCOBOI0 ULIOOY (Zwangsheirat).

TpaHcHanioHa/bHA TOPriBJIA NPOCTUTYLIEO (Grenziiberschreitender
Prostitutionshandel) kapaeTbcs 3a ctatteto 217 KK.

HapeiuTi, ABcTpisi Tako»X KpUMiHaJi3ye NPUMYCOBY npalto iHo3eMuiB (Ausbeutung
eines Fremden) - crarta 116 3akoHy nmnpo mnoJjigiro Ajas iHo3eMIiB
(Fremdenpolizeigesetz).

42. Crarta 104 KK 3acTocoByeTbca [0 NOAIOHUX A0 pabcTBa 3BUYAIB (in eine
sklavereidhnliche Lage), Takux sik 6oproBa kabasa Ta nijHeBiJibHe CTaHOBUIIE, TOA]
K MEeHIL CyBOpi 3BMYal TPYyZAOBOI eKcIJyaTalil mnigmagarwTb mif Airo cratTi 104a
KK13z,

43. CrarTta 116 Fremdenpolizeigesetz nepejbadyae KpUMiHa/JbHY BiZiOBiAa/IbHICTD
3a MOBEJIHKY areHTa, AKUW eKCIJIyaTy€ iHO3eMLs 3 NPSAMHUM YMHUCJOM OTPUMATH
6e3nepepBHUM NPUOYTOK BiJi eKcIyIyaTalii KOHKPETHOI 3aJIeXKHOCTI KePTBY, SIKa €
pe3yJsbTaToM TOro $GakTy, 10 BiH/BOHa € ab0 HeJslerajibHO NepebyBa€E B KpaiHi, He
Ma€ AilicHOro J03BOJIy Ha pob6oTy abo mnepebyBae y OyAb-siKiil iHWINA QopmMi
3aJIEXKHOCTI. 3a/IeXKHICTh )KePTBU TAK0XX MOXXe BUHUKHYTHU B CUTYyallil, KOJIMU BOHA
abo BOHa MOXYTb BIJIbHO INepecyBaTHUCS, ajle He MOXYTb CKOPUCTATUCH L€
MOXKJIUBICTIO yepe3 cTpax abo 3arpo3dy O6yTH ifeHTUdIKOBAaHUMU OpraHaMu BJafuv
Ta, MOXJIMBO, IEIOPTOBAaHUMU 133,

Cama mo co6i ekcryaTallis He BU3HaYeHa 3aKOHOM i, 1[0 e Tiplie, He 3aBXAU
kapaeTbcal34, Crarta 104a (3) KK siniie nocuiaeTbcs Ha BUMEepnHUM nepesik popm
eKcrnJyaTanil, ajie He Ja€ BU3HayeHHA eKCIyaTauil. EKkcnuyaTania rpomMajdaH, y
TOMY YMCJII IPUMYCOBA IIpals rPOMaJIsiH, per se He Kapa€eThCH.

B. MidxicHapodHe 30608°513aHHS1 KpumiHajaizyeamu mopzienio A10demu ma
nepecaidyeamu ii do gionogidasrbHocmi (§§ 44 - 52)

44. 3akpinneHa y KK 2004 poky crattsa 104a KpuMiHaJi3ye TOPTiIBJIO JHOAbMUA
(Menschenhandel) sax nigrotoBuuid 3s04uH (Vorbereitungsdelikt) no npumMycoBoi
npani Ta iHmMX ¢opMm ekcruyaTtaniil3>. KapaHicTb mNOBeAiHKM He BUMarae
epeKTHUBHOI eKclJyaTalii >XepTBM TOPTrOBLEM JIIOAbMH YU iHLIOK 0C06010136.
JlocTaTHbO, 11106 TOProBellb JIAbMHU [lisiB 3 METOI0 eKCIlyaTallii >kepTBU (Delikt mit
liberschiessender Innentendenz).

132 GRETA Report on Austria, GRETA (2011)10, para. 137.

133 Tipold, cited above, note 6.

134 As quite rightly pointed out by Tipold, Stellungsnahme zum Entwurf eines
Sexualstrafrechtsénderungsgesetz, 4 March 2013, para. 3.

135 See the Explanatory Report of the 2004 Strafrechténderungsgesetz (“EBRV StRAG 2004”), 12.

136 EBRV StRAG 2004, 11.
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OckiZIbKM 3aKOHHUM iHTepecoM, IKMH 3aXHUIA€ NOJIOKEHHS, € IPaBO Ha CBOOOLY,
3/104MH BkJI4YeHo A0 ['taBu Il Oco6suBoi yactunu KK (strafbaren Handlungen
gegen die Freiheit)'37. BiH oXomal€e fK BUINAJK{A HalliOHaJbHOI Ta
TpaHCHaLliOHAJIbHOI TOPTiBJi JIIOABMY, TaK 1 BUNALKHU, KepTBAMU SAKUX €
aBCTPIHCbKI TpoMaAsiHU Ta iHO3eM1il38. ABCTpilicbKMU 3aKOHO/|aBelb MPUIMYCTUB,
110 3BepHEHHS [0 MeBHUX BU3HA4YeHUX HeJ03BOJIEHUX 3ac06iB MOpylIye cBO6OAY
BOJIi, @ TOMY 3r0/ia He Ma€ 3HayeHH:A 3. JlilicHO, )KOiHI MiACcTaBy /i1 BUMIpaBJaHHS
IIbOTO MPABOMNOPYILEHHS HE BU3HAIOThCS 140,

45. Cknag 3n10uuny ctaTTi 104a KK (4MHHOTrO Ha Bi/INOBiAHUY Yac) € HACTYTHUM:

ACTUS REUS: BepOyBaHHA (anwerben)!, po3miuienns (beherbergen)'# a6o 6ynb-
sdKe iHLIe po3TallyBaHHSA (sonst aufnehmen)!#3, TpaHcnoptyBaHHsa (beférdern)i44,
npono3ullis (anbieten)'#> abo mnepemavya TpeTid cTtopoHi (oder einem anderen
weitergibt)4s;

HEJO3BOJIEHI 3ACOBHU (unlautere Mittel): o6MaH mopao ¢axkTtiB (Tduschung tliber
Tatsachen); = BUKOpUCTaHHA  BJaAHOro  craHoBulla (Ausniitzung  einer
Autoritdtsstellung)'®’,  cutyauil suxa (einer Zwangslage)'*®,  ncuxidyHOro

137 EBRV StRAG 2004, 11.

138 Government's Reply to GRETA's Questionnaire, published in August 2010, reply to question 21.

139 1bid., reply to question 18.

140 schwaighofer, in Hopfel/Ratz, Wiener Kommentar zum Strafgesetzbuch?, Vienna, note 15 to
Article 104a.

141 The Austrian case law requires a “targeted influence” (gezielte Einflussnahme) of the trafficker on
the trafficked person, but not the exercise of pressure of the former over the latter (Nimmervoll, in
Triffterer Otto et al., Salzburger Kommentar zum Strafgesetzbuch, lexis nexis, notes 32 and 33 to
Article 104a).

142 EBRV StRAG 2004, 13: in any form. See also the Explanatory Report of the 2013
Sexualstrafrechté@nderungsgesetz (“EBRV SexualStRAG 2013”), 3: even for a short period of time.

143 EBRV StRAG 2004, 13: reception of the victim in the final destination or a stopover. EBRV
SexualStRAG 2013: surveillance over the victim suffices, like attribution of clients or work time.

144 It is not clear if the mere organisation of transportation by third persons or the purchase of travel
tickets for a public transport suffices, as EBRV StRAG 2004, 13, and EBRV SexualStRAG 2013, 4,
suggest, but Schwaighofer, cited above, note 5 to Article 104a, contests.

145 EBRV StRAG 2004, 13: includes offers made to concrete persons and offers not directed to
concrete persons.

146 EBRV StRAG 2004, 13: any form of handing over or transmission of a person to another person,
including the purchase, exchange, inheritance, or any other form of assignment of a person.

147 EBRV StRAG 2004, 13: this concept must be interpreted according to Article 212, which limits
considerably the relevant categories of perpetrators (Nimmervoll, cited above, note 22 to article
104a).

148 EBRV StRAG 2004, 13: it includes situations of social and economic distress such as drug addiction,
unlawful stay in the country, homelessness, youth who have abandoned the family house.
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3axBoploBaHHA (einer Geisteskrankheit) abo 6y/ib-IKOTO CTaHy, L0 POOUTH 0COOY
6e33axucHoto (oder eines Zustands, der die Person wehrlos macht); 3ansKyBaHHS
(Einschiichterung)'#’; HajaHHS1 260 NPUUHATTS NepeBaru AJs nepejadi KOHTPOJIIO
HaJ, i€ ocoboro (Gewdhrung oder Annahme eines Vorteils fiir die Ubergabe der
Herrschaft tiber die Person )50

MENS REA (3azas1bHa): MaTu HaMip 3aBepOyBaTH, PO3MICTUTH abo iHIIMM YHHOM
PO3MiCTUTH, TPAaHCIOPTYBATH, IPONOHYBATH abo NepeJjaTU TPETik CTOPOHI;

MENS REA (cneyianvHa) (Delikt mit erweitertem Vorsatz): 3 MeTOl0 eKcIIyaTaniil®l,
a caMe CceKcyaJbHOI ekcmuyaTtauii (sexuell), TpaHcmianTauii opradiB (durch
Organentnahme)’>2 a6o TpymoBoi ekcruyaranii (in ihrer Arbeitskraft ausgebeutet
werde)1%3.

46. GRETA y cBoeMy 3BiTi npo ABcTpito 3a 2011 pik Hazasa neBHI peKoMeHAaLil
11010 CTPUMYyBaHHS MOKapaHb, nepebadenux cratrero 104(a) KK 3a BigcyTHOCTI
Oy/1b-SIKHX OOTSXKYIOUMX 00CTaBHH, @ TaKO0K 3JIOUMHY TOPTiBJi JiTbMHU y Bini g0 14 -
18 pokiB 15% Ta 3anponoHyBaJ/ia aBCTPiHCbKKUM OpraHaM BJIAAU «demaJizyeamu, wo
Moxce s8Amu co60K eKkcnayamayir y cgepi npayi, Hanpukaao, ckaaswu nepeaik
NOKA3HUKIB, AKI MOXymb eukopucmosysamucsi 8i0nogiOHuUMu opz2aHamu 045
8usi8/1eHHs sunadkie mopeiei Al0dbmu 3 Memotro mpydosoi ekcnayamayii»15s,

149 EBRV StRAG 2004, 14: it suffices that a psychological situation is created in which the victim can
no longer freely decide out of fear.

150 EBRV StRAG 2004, 14: situation equated to the purchase of a person; but the demand or
acceptance of money from the victim for his or her accommodation does not suffice (Schwaighofer,
cited above, note 6 to Article 104a).

151 EBRV SexualStRAG 2013, 4-5, and EBRV StRAG 2004, 12: exploitation requires “ruthless and
sustainable oppression of vital interests” (riicksichtslose, nachhaltige Unterdriickung vitaler
Interessen) of the victim. Thus, the oppression must be prolonged in time (Schwaighofer, cited above,
note 8 to Article 104a, Nimmervoll, cited above, notes 76-78 to Article 104a, and Fabrizy,
Strafgesetzbuch Kurzkommentar, Vienna, notes 6 and 9 to Article 104a). Case-law and doctrine are
sharply divided on the interpretation of the concept, some judgements even requiring a “significant
limitation of the victim’s way of life” (see the cases cited in footnote 173 by Nimmervoll in his
comment of Article 104a, and Tipold, cited above, note 7 to Article 116 FPG). The EBRV SexualStRAG
2013, 4, follows this latter position.

152 EBRV StRAG 2004, 13: exploitation for organ transplant is exceptional, since it requires taking of
human organs, parts of organs, human tissues and bodily fluids with such regularity and in such
quantity that the danger of permanent and grave health consequences would occur.

153 EBRV StRAG 2004, 13: includes significant and permanent decrease of minimum working
standards, other than grave decrease of salary. EBRV SexualStRAG 2013, 5: the relevant legal and
collective agreement based labour standards are those of Austria.

154 GRETA Report, cited above, para. 143.

155 GRETA Report, cited above, para. 155. The Government responded that “The Working Group on
Labour Exploitation will focus on the review of existing indicators for labour exploitation and on
improving their applicability in order to better assist the relevant authorities in the identification of
victims.” In fact, the Arbeitsgruppe “Menschenhandel zum Zweck der Arbeitsausbeutung” Bericht
2012-2014, cited above, pp. 16-17, refers to several lists of indicators.
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47. Ypan BigpearyBaB pedOpMOI0 OCKap>KyBaHOI'O0 3aKOHO/ABYOr0 IOJIOXKEHHS
3aKOHOM TpPO BHECEHHS 3MiH /0 KpHUMiHa/JbHOTO 3akoHOZaBcTBA 2013 pokylse.
OcHoBHUM 3J104MHOM (Grunddelikt) Tenep € mopeziess dopocaumu, a cratta 104a (5)
KK nepenbayae HOBUM 3JI0MMH - mopz2ienld HenosHoslimHimu. IlokapaHHA 3a
OCHOBHUH 3JI0UMH OYyJiO 36i/bIleHO 3 3 poKiB m036aBJieHHSI BOJIi [0 CTPOKY Bij 6
MicsLiB /1o 5 poKiB M036aBJieHHs BOJIi. 3a TAXKKY GOopMy Meped6adyeHO NOKapaHHS Y
BUIJIS/Ii M036aBJieHHS1 BOJli Ha cTpok Bif 1 Ao 10 pokiB. 3/104KH, NOB'A3aHUM 3
TOPriBJIel0 HEMOBHOJIITHIMH, Kapa€ThCs 036aBJAEHHSIM BOJIi HAa CTPOK BiJi 1 poKy A0
10 pokiB, asie He Ma€ THKKOI popmuls.

48. YiTko BKJIIOYEHO /iBi HOBI ¢popMu ekcrryaTauii: sce6paymeo’>® Ta ompumaHHs
8u200u 8i0 3/104UHHOI dissibHOCMI, CKOEHOT IHWUMU 0oco6amul>d,

BuyepnHuii nepesiik HeJ03BOJIeHUX 3ac06iB, BUkaageHud y ctatTti 104a (3) KK,
OyJi0 pO3IIUPEHO, asie JI0Ci HEMA€ BiIKPUTOTO NMOCUJIAHHSA Ha iHlIi ¢OopMU TPUMYCY,
BKJIIOYAK4YM BUKpPA/€HHS.

KosMimiHii 06TSXKyHOUUN 3JI04MH TOPTiBJAI JIIOAbMU i3 3aCTOCYyBaHHSAM CHJIMU Ta
Hebe3neyHoi norposu (der Einsatz von Gewalt oder gefdihrlicher Drohung) ctaB
OJIHUM i3 BU/IiB HeJJ03BOJIEHUX 3dC06i8.

Axuo ekcnuyartanisgs He BifOyBaeTbCAd 3a JOMNOMOTOK OJHOTO 3 ONMCAHUX
He/103BOJIEHUX 3aC06iB, TOPTiBJIS JIIOJbMU He 3aCTOCOBYETbHCs 160,

49. Pisnuno mixk crartero 104a KK ta § 116 Fremdenpolizeigesetz Bce 1je JOCUTb
Ba’KKO BCTAHOBUTH.

156 See EBRV SexualStRAG 2013, and Tipold, Stellungsnahme zum Entwurf, cited above; Schwaighofer
and Venier, Stellungnahme zum Entwurf eines Sexualstrafrechtanderungsgesetzes, 25 February 2013;
Beclin, Stellungnahme zum Entwurf eines Bundesgesetzes, mit dem das Strafgesetzbuch gedndert
werden soll (Sexualstrafrechtsanderungsgesetz 2013), 27 February, 2013, and Ergdnzende
Stellungnahme zum Entwurf eines Bundesgesetzes, mit dem das Strafgesetzbuch gedndert werden
soll (Sexualstrafrechtsanderungsgesetz 2013), 8 March 2013; Florian, Punktuelle Stellungnahme zum
Ministerialentwurf BMJ-$318.033/0002- IV 1/2013 betreffend ein Bundesgesetz, mit dem das
Strafgesetzbuch gedndert wird (Sexualstrafrechtsanderungsgesetz 2013), 6 March 2013, all available
on the Government’s website.

157 The lacuna was already noticed by Tipold, Stellungsnahme zum Entwurf, cited above, para. 10.
Nimmervoll, cited above, note 54 to article 104a, also criticised this “partial decriminalisation”.

158 EBRV SexualStRAG 2013, 6: includes active and purely passive begging. The doctrine is divided on
the amount of earned money that the beggar must have been deprived of (Nimmervoll, cited above,
note 98 to Article 104a, but Schwaighofer, cited above, note 13c to the same Article).

159 EBRV SexualStRAG 2013, 3: it does not include administrative criminal offences
(Verwaltungsstrafrecht).

160 EBRV SexualStRAG 2013, 3.
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[lepure mosio)keHHs He BUMarae€, 106 TOproBelb JIOJbMHU CaM €KCIJyaTyBaB
YKepTBY, ajle AKILIO0 Iie TaK, TO YMOBU 000X M0JIO)KeHb BUKOHYIOTbCS, 1 3JI04MHELb
Ma€e OYyTHU MOKapaHUM BiANOBiZHO 10 060X MOJIOXKEHb, X04Ya iCHYE HEBU3HAYEHICThb
11010 KOHKYpPEeHLil ITpapHUX CaHKI[ii161,

[llo crocyeTbca 3B’s3ky Mik cratTero 104(a) KK Ta cratrero 217 KK, skiuo
eJleMeHTH 000X MO0JIOXKeHb BUKOHAHO, cTaTTa 217(1) 3aCTOCOBYETbHCA KpiM CTaTTi
104(a)(1), crarta 217(2) 3actocoByeTbcsi 3aMicTb ctaTtti 104(a)(1), a crarTd
104(a)(4) 3acTocoByeTbCs KpiM cTaTTi 217162,

50. IlizcymoBy04M BUKJIaJieHe BUIlEe, 3a3HAYMMO, L0 aBCTpilicbKa 3aKOHO/aB4a
6a3a Bce 1le noTpebye pedopMyBaHHS, 11106 BiANOBiAaTU MiXKHApOJHOMY HpaBy.
Mae 6yTu nepej6adyeHo 3JI04YUH Y BUTJISAZI IPUMYCOBOI Mpalli FpoMa/isiH, a 3JI04HH Y
BUIJIS/JII TNPUMYCcOBOI mpalni iHO3eMIliB Ma€ OYyTH pO3IIMPEHO 3a 3pa3KoM
IPHUMYCOBOTO0 L0y (Zwangsheirat)163,

BakaHMM 3aKOHOJIJaBUMM pillleHHSIM OyJsio 6 ¢dopmystoBaHHS €quHoro Tatbestand
PO NPUMYCOBY IMpani rpoMajsaH Ta iHO3eMLiB BiANOBILHO A0 3raZaHol BUle
MI>KHapO/ZHO-IIPAaBOBOI KOHLeILii NIpUMyCOBOI Ipalji, AKa He POo3pi3HA€ IPpoOMajdH
Ta iHo3eMuiB. OKpeMHUH 3arajbHUM 3JI0UMH, MOB'SI3aHUW 3 eKCIJIyaTalli€lo,
3/JaETbCS, HE € BapiaHTOM 3 OrJisily Ha Hel0/aBHil NOJIITUYHUUN BUOIip, 3p06JIeHU I
i3 3ampoBa/KeHHSM CIeliaJibHOTO 3JI0OYWHY, MOB’S3aHOT0 3 eKCIJyaTalli€lo y
IpHUMYyCOBOMY 1JII061 (Zwangsheirat).

51. O6’eKTUBHUM eJieMeHT 3JI0YMHY, IOB’I3aHOT0 3 TOPriBJelo a0 bMU (objektiver
Tatbestand), mae 6yTH 3’siCOBaHUM 1 yTOYHEHUH, IK CTOCOBHO [I€SIKMX BiZ|IOBiIHUX
Jlii, Tak 1 3abopoHeHUX 3acobiB, K, HANpPUKJAJ, BHUKOPUCTAHHS BJAJHOTO
cranoBuuia. [lepeBaxkHe po3yMiHHsA, odinikino migrpumane EBRV StRAG 2004 ma
EBRV SexualStRAG 2013, € 3aHaATO By3bKUM y JIeIKUX aClleKTax.

52. Hanpukniaj, KOHLENLiA «H#OpCmMoKo20 ma mpugeano20 NPuHi4eHHs HUMmmeso
gajc/auBuX iHmepecie» HaMipHO 3BYXKYE eKcnjyamayiliHy memy mopziei n0dbMu.
[ToHATTA ekcmyaTalii Ta po3wMpeHoro ymucay (erweiterte Vorsatz) ekcrnyaTanii
NOBUHHI OyTH 4iTKO BifjoKpeMJieHi Bij «cCTilkoi» ab0 «TpHBasOi» TPHUBAJIOCTI
NOBEJ[iHKH, Bif Oy/[b-KOI BUMOTH «HEUIaJHOCTi» Ta BiJ, JJBO3HAYHOI «KUTTEBO
BaXKJIUBOI» IPUPOJHU IHTEpeCiB MOCTPAXKAAJI0] )KEePTBHU.

161 EBRV SexualStRAG 2013, 3 and 7. See for the various, contradicting positions in the doctrine,
Nimmervoll, cited above, note 140 to article 140a, Schwaighofer, cited above, note 21 to the same
Article, and Tipold, cited above, note 15 to Article 116 FPG.

162 GRETA Report on Austria, GRETA (2011) 10, para. 137.

163 The provision was adopted in order to implement Article 37 of the Council of Europe Convention
on preventing and combating violence against women and domestic violence (ETS no. 210).
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EkcnyaTanis Moxe  MaTU  NepiogWYHUN, HeperyasspHuUd abo  HaBiThb
KOPOTKOYAaCHUM XapakTepl®4, He MaTH 0COGJMBO «KOPCTOKOIrO» XapakTepy i He
3a4inaTH «KUTTEBUX» IHTEPECIB XKEPTBHU.

Byab-sika pedopma KpuUMiHa/JbLHOTO NpaBa y Ll chepi MOBUHHA YCBiIOMJIIOBATH,
110 IMOJIITUYHE Ta CoLiaJibHe CHPUMHATTSA €eKCIJIyaTaTOPCbKHUX YyMOB MHpalj,
0COGJIMBO cepesi MIrpaHTIB, CIPUSE MEHIIOMY BUPaXKEHHIO TAKOI MOBEJIHKU16> Ta
110 HEYITKUHM 3aKOH He € XOPOIIMM 3aKOHOM: L0 OCHOBHMM NPHUHLMUII 3aKOHHOCTI
BUMara€ TOUHOT'0 BU3HAUYEHHS KPUMiHa/IbHUX 3JI0UMHIB 166,

V. 3acTocyBaHHA BKa3aHOi NpaBoOBoOi 6a3u A0 ¢akTiB cnpasu (§§ 53 - 59)
A. Cymmesi npuyuHu npunuHeHHs (§§ 53 - 55)

53. 3emenbHui cyn Bigua (Landesgericht) npunvHUB po3CilyBaHHSA, OCKIJIbKHY, K
Ha HoOro AyMKy, TPUJIEHHUU mnepioj nepebyBaHHsA y BigHi 6yB HeJocTaTHIM [
BUSIBJIEHHSA CKJIaJly 3JI0YMHY, IOB'I3aHOI0 3 TOPTriBJel0 JI0bMY, I He 6YJI0 XKOAHUX
npeTeH3id YU J0Ka3iB XXOPCTOKOT0 MOBOJXKEHHS.

Take 3acTocyBaHHS HalliOHAJILHOTO MpaBa /0 GaKTiB € HECYMiCHUM 3 Mi>KHapOJHUM
IIpaBOM.

[To-nepiue, f1g NPUTATHEHHA KOTOCh 0 BiZilIOBiJaJIbHOCTI 3a TOPTIBJIIO JIIOJAbMU He
NOTPiOHI J0Ka3U )KOPCTOKOT0 MOBO/P)KEHHSI.

[To-gpyre, cyf0oBe nepecaiflyBaHHs 3a 3JI0YUHH, NIOB’SI3aHi 3 TOPriBJElO JIOIbMHU, HE
3aJIeXKUTh BiJi TPUBAJIOCTI TOPTiBJi JIOAbMU i TUM Oijblie Bif yacy, YnpoJoBK
dkoro (GakTUYHO TpUBaJa eKclmjayaTalid. ba 6Gisblue, 3riflHO 3 aBCTPIMCHKUM i
Mi>)KHapOJIHUM NpaBoM, paKTHUUHA eKCIJTyaTallisl HaBiThb He TOBMHHA MOYUHATUCS.

Tomy edeiui HenpasusibHO CcTBepJKyBaTH, fK Le 3pobuB Landesgericht, 1o
«BIMOBiAHI Ail, MOB’sI3aHi 3 eKclJlyaTali€lo NMpalli, MaloTb OYTU BUMHEHI YIIPOJOBXK
61711 TPUBAJIOTO NMEPioAy Yacy», HiXK TpH AHI®7.

164 As the EU Network of Independent Experts on Fundamental Rights Commentary of the Charter,
2006, has pointed out. Along the same line of reasoning, the Appeals Chamber of the ICTY.

165 UNODC, The concept of “exploitation”, cited above, p. 11.

166 The lesson of Pohl et al. judgment, cited above, p. 969, should not be forgotten: even in the
absence of evidence of ill-treatment, people may have been exploited if they were deprived of their
freedom to reject certain working conditions.

167 The same error was committed by the public prosecutor of Vienna: “First it does not result from
the victims’ declarations that they were also exploited in Austria, since they managed to run away
some few days after having arrived in Austria.”
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54.Y MaTepiasiax clipaBU NPUCYTHI IBHI 03HAKU eKCIJIyaTalil ¥ TOpriBJi JIIOJAbMH 3
L[i€EI0 METOIO SIK 3a KOPJOHOM, TaK i Ha TepuTopii ABCTpii:

- KOHicKallisl macnopTa Ta MO6iIbHUX TeseOHIB XKEPTB POOOTOAABLEM;

- yTPMMaHHSA Ta 0JJHOCTOPOHHE 3MeHIleHHs 3apIJIaTH )KepPTB poO0TOaBLEM;

- HeCTEepIHI YMOBU Ipalij;

- HaAMipHUH pOOOYMH Yac;

- IPUHUKEHHS;

- CJIOBeCHIi 06pasy;

- IOI'pO3Y;

- 3aCTOCYBaHHS CUJIM IPOTH KepTB168,

CtBep/pKyBaHi ¢akTu, o Maau Micue y Bigni, MoxHa kBanipikyBaTH €K
po3MmilleHHs B rotesi (beherbergen) 3 opraHnisauieto TpaHcnopTyBaHHA (befdrdern)
NOTEePIiJIUX.

Jlo HeJ103BOJIEHUX 3aC00iB HaJslexkaJs10, AK MiHiMyM, 3ansKyBaHHA (Einschiichterung),
He KaXKy4H B>Ke PO CI0BeCHi 06pa3u.

55. HauioHasnbHi oprany BJaJjd He B3SJIM [0 YBary JIAHIIOT MOJAIH, 1110 TATHETbCS
Big @ininnin o OAE Ta ABcTpii, a TakoX HasIBHICTb TaKoi caMoi Mo/ieJli MOBE/[iHKHU
po6oToAaBls Ha TepuTopii ABcCTpii. XapakTep «TpPHUBaK4YOro KpUMiHAJbHOTO
3y04nHy» (Dauerdelikt) BusBieHux ¢akTiB 6yB mpomnyiieHuill®. BoHn Takox He
BpaxyBaJiu TOW QakT, 0 TpUBaNicTb GpakTiB B ABCTpii 6y/1a HEOAMIHHO KOPOTKOIO,
OCKiZIbKM po60TOJaBLii Ta KEPTBU ixasu jpAoporor Ao JIOHAOHA, MOPOCTO
3yNUHAKYUCH HA KiJIbKa JHIB y BigHi.

B. IIpoyecyabHi npu4uHu npunuHeHHs (§§ 56 - 59)

56. HauioHasibHi opraHy BJIaZjd MOCUJIAJIMUCS HAa YOTHUPU MpPOLECya/bHI MPUYUHU
JUIS1 IPUIIMHEHHS pO3CJIilyBaHHA:

- BiacyTHicTb  opucaukuii  (keine  Zustdndigkeit  der  dsterreichischen
Straverfolgungsbehérden) wmwono BepbyBaHHa Ha @ininmiHax Ta HMOBIpHOI
ekcryaTtanii B OAE;

- BIZICYyTHICTBb yroau npo npaBoBy B3aemogonomory 3 OAE;

- MeXi po3cy/Zly OpraHiB NpoKypaTypH, Hagadi ctatTtero 210 KIIK;

- IOJIOKEHHS aBCTPIMCBKOrO 3aKOHOAABCTBA INPO Te, L0 >XOJAHe KpUMIiHa/JbHe
NPOBa/I)XEHHSI HE MOXX€e MPOBOJUTUCS 3a BiJICYyTHOCTI 06BUHYBA4Y€HOrO, BiANOBiZIHO
no crarTi 197 KIIK.

168 See paragraphs 8-24 of the judgment.

169 The denounced offence modalities of Beherbergen, sonstigen Aufnehmen and Beférdern have the
nature of a “continuing criminal offence” or Dauerdelikt (Nimmervoll, cited above, note 6 to Article
104a; see also Rohlena v. the Czech Republic [GC], no. 59552/08, § 28, ECHR 2015).
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57. ko BiACYTHICTh WOPUCAUKIIT 040 $aKTIB, sIKi cTaaucs 3a MexxaMu ABCTpii,
MOxKe OyTH NepeuiKoJ0l [iJii KPUMiIHAJIbHOTO MepecaiflyBaHHS B aBCTPIMCbKUX
cyJlax y cBiTJ/i aBCTpilicbkol mpaBoBoi 6a3ul’?, To BiJICYyTHICTb YyroAu MpPoO B3aEMHY
npasoBy gonomory 3 OAE per se He Moxe nepelIKOJKaTU CYLOBOMY
nepecsilyBaHHIO Ha OCHOBI QaKTiB, fIKi JlilicHO Masiy Micue B ABcTpiil’l.

Axio opranu BjiaJU KpaiHU MOXO/KEHHS KePTB TOPTiBJIi J0AbMHU ab0 3JI0UMHIIIB
He OaxalTb ab0 He MOXYTb CHiBOpalOBaTU 3 OpraHaMd BJaAu KpaiHU
NpU3HAUYeHHs ab0 TPAH3UTY, /il OCTAHHIX € iHILIi MPaBOBi UIAXU [/l COPUSHHSA
po3c/liAyBaHHIO, CYJOBOTO IepeciifiyBaHHs, MOXJHWBOTO 3aTpUMaHHA Ta
NPUTATHEHHS [0 BIiANOBIAAJBHOCTI HMOBIPHUX TOPrOBLIB JIIOAbMH, SK-OT
iHctpymeHTH EUROPOL, FRONTEX Ta INTERPOL, fiKi focTynHi AJis 60poTb6u 3
TOpPriB/el0 JIIOJbMH, HANPHKJA/J, MOBiJOMJIEHHS NMPO KOHTpabaHJAYy Ta TOPTiBJIIO
moabMu (HST) Ta cucteMa nosifjoMmieHb Ta po3noscrogkeHHsA INTERPOL, a Takox
MOXJHUBO CHUHE abo 3esieHe mnNoBifoMyeHHs. [IpoTe xoAeH i3 HUX He OYB
BUKOPUCTAHUM HalliOHAJIbHUMHU OpPraHaMH BJIa/iv, Xo4a 0COOU pob6OTO/AaBLIB Oy/IH
iMm poctynHil’2. Morsiu chopanoBaTH HallioHa/lbHI Ta MiXKHaApoAHI cUCTeMU
nonepe>KeHHs.

58. Hapewri, npokypop He Ma€ JUCKpeLiMHHUX TOBHOBaXKE€Hb Yy CHPUSHHI
KpHUMiHaJIbHOMY Ilepec/ailyBaHHIO B ABCTpii, OCKIJIbKM aBCTpPiMCbKa CUCTeMa
peryaweTbcd, BignoBigHo g0 cratrti 210 KIIK, npuHOumoM 3aKOHHOCTI
KpUMiHa/JbHOTO mnepecaifyBaHHs (abo 000B’SI3KOBOTO Mepecsi/lyBaHHs), a He
OPUHLMI JOUiIBHOCTI (260 AUCKpPEeNiMHOCTI NPUTSATHEHHS /10 BifNOBila/bHOCTI).
Ko € pocraTHi 0O3HAaKM NpaBONOPYLIEHHS, NPOKYPOp IOBHHEH NOPYIIMTH
KpUMiHa/IbHe  [epecaifyBaHHdA, 3a  BUHATKOM  BUNAJKIB  NPUBATHOIO
O0OBHHYBauyeHHs, fKi 3ajexaTb Bif, npen’siBJieHHS OOBUHYBayeHHs NOTEPHIJIHM.
TopriBig JN0OABMH € 3JI04MHOM, SIKUM MepecailyeTbCA JepaBow B ABCTpil, i

170 See paragraph 39 of the judgment.

171 1n fact, in the United Arab Emirates Federal Law No. 51 of 2006 concerning Trafficking in Human
Beings, generally follows the Palermo Protocol and a National Committee to Combat Human
Trafficking is active (UNODC, The concept of “exploitation”, cited above, pp. 45-48). Moreover, the
Anti-Human Trafficking Coordinating Unit created within the Legal Affairs Department of the Arab
League monitors the phenomenon of trafficking in the Arab region and serves as a coordinating unit
for the Arab States in their national implementation of laws against trafficking. The Austrian
authorities did not take these facts in account.

172 See paragraph 26 of the judgement. See also the UNGA Resolution on the UN Global plan of action
to Combat Trafficking in Persons, A/RES/64/293, 12 august 2010, the EU Declaration on trafficking in
Human Beings, Towards Global EU Action against Trafficking in Human Beings, 20 October 2009, and
the Brussels Declaration on Preventing and combating Trafficking in Human Beings, 29 November
2002, which all called for national law enforcement and judicial agencies to take advantage of the
operative support provided by existing international organisms on the fight against trafficking.
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Jlep>KaBHI NPOKYpOpH He MaKThb JUCKpeLiMHUX NOBHOBAXXeHb He INepec/iAyBaTH
TaKe NMpaBoNoOpylIeHHs 73,

59. Ha Mol AyMKy, OJJMH €AWHUMH, ajie BaXXJIUBUK PaKTOp CBIAYMTHL HAa KOPUCTh
3yNIMHEHHS CIIPaBU: HECBOEYACHUL KOHMAKM NOMepni/zioz2o 3 HAYioHA/1bHOK 8140010
nepewkoodxcag donumy  UMOBIpHUX 3/0YUHYI8 [ HOPMA/AbHOMY  PO3BUMKY
nposadixcenHs. Y 6epesni 2012 poky crnpaBa MaJsia 6yTH 3ylIMHEHa, a He IPUIIMHEeHa
yepes3 TpUBaAJy BiJICYTHICTb MiZj03pI0OBaHUX. Y Oy/Ab-IKOMY BUNIaJIKy pO3CJilyBaHHSA
MoOxKe O6yTH MoHOBJeHO BianoBigHo Ao ctatti 197 KIIK, sik 3a3HayeHo B nyHKTi 116
piwenHs Cyay.

VI. BUCHOBOK (§§ 60 - 61)

60. Ak i 6opoTbba 3 pabcTBOM i paboToprisiaer Ha no4yaTky XX cTosiTTs, 60poTh6a
3 IPUMYCOBOIO Mpalelo Ta TOPTiBJIElo JIIAbMHU 3 L[i€EI0 METOI0 3aMaE Meplie Miclie B
MI>KHapOJHOMY NOPAAKY JeHHOMY IpaB JIIAUHH 1 HA MOYAaTKY LIbOTO CTOJITTH.

ABcTpist gocsAraa 3Ha4HOTO Nporpecy B Ljiil 60p0oTbHOI, 0COGJMBO 1IO0A0 COIiaJIbHOI
NiATPUMKH, L0 HAJAETHCA KepTBaM. TMM He MeHIl, aBCTPiMCbKa KPUMIiHAJbHO-
npaBoBa 6a3a Bce lLije Ma€ HeJl0JikM, He3Bakatouu Ha pedpopmy 2013 poky. Lei
BUIIa/I0K Mir 6U ¥l MIOBUHEH JJaTU HOBUM iIMIYJIbC 3aKOHOAABYiN pedopmi.

61. CTBepAKy€eThCA, 10 3afBHUKIB NPUMyUIyBaJM MpaloBaTU B ABCTpii Ta 3a
KOPZIOHOM 1 3 Li€0 MeTOW IX MpoJaBa/ii Ha aBCTPIUCbKYy 3eMst0. HalioHasbHI
OpraHH BJIa/IM 3allepedyBaJii Lied QakT, ajle TUM He MeHIlle HaJlaBaslu IM coljiajibHy
HiITPUMKY, IK HiOM BOHU OYJIM >KepTBaMU TOPTiBJIi JIIOJAbMHU.

llsa cynepeusvBa MO3UlLisl € NPUKJIAJOM CUJbHUX i CIaOKUX CTOPiH aBCTPiMCHKOI
CUCTEMHU: eheKmueHa y 3axucmi xepme ma HeeheKmueHa y NOKApaHHI BUHHUX'74,

3pewITo, y Uil CHOpaBi Hal[iOHaJbHI OpraHu BJIaJW He 3MOIJIM MOBHICTHO
po3ciigyBaTM BUKPUTI (PaKTH Ta, 3pelITOl, MNPUTATHYTH BHUHHUX [0
BiZIOBiJaAbHOCTI.

173 Government's Reply to GRETA's Questionnaire, published in August 2010, Reply to question 53
(duty to investigate ex officio).

174 See the 2016 USA Department of State Trafficking in Persons Report recommendations on Austria:
“Sentence convicted traffickers proportionate to the gravity of the crime; expand and enhance
efforts to identify victims among irregular migrants, asylum seekers, and individuals in prostitution;
continue to sensitize judges on the challenges trafficking victims face in testifying against their
exploiters”; and along the same lines, the very useful recommendations of the Arbeitsgruppe
“Menschenhandel zum Zweck der Arbeitsausbeutung” Bericht 2012-2014, cited above, pp. 25-27,
and the Bericht des Menschenrechtsbeirates, cited above, pp. 81-83.
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OfHakK 3assBHUKHU TAKO0> HECYTb OCHOBHY BiZIIOBiZJa/IbHICTh 3a {10 HECIIPOMOXHICTh
3 OIJIAAZly HA HECBOEYACHICTh IXHbOI'0 KOHTAKTY 3 Hal[iOHAJIbHOIO BJIa/010.

Y ToM 4ac i 3a KOHKpPeTHHX 0O6CTaBHH CIpaBy MOHa 0y/10 3pOOUTHU TPOXH Oisblile,
Hi?>K aKTUBYBATH HalliOHa/IbHI Ta MDKHApPO/HI CUCTEMH NOIepeKeHHS.

ToMy 1 Bce K 3MIr IpOroJIoCyBaTH 3a BiICYTHICTb MOPYLIEHHS.



